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Glossary

Advocacy/human rights work: Any activity intending to promote, protect and implement human
rights and fundamental freedoms.

Guarantees: Rules and regulations that summarise and reinforce principles and serve to ensure com-
pliance with obligations.

Human rights defender: Anyone who, individually and in association with others, promotes and
seeks to protect and implement human rights and fundamental freedoms at the national and inter-
national levels.

Human Rights House Network (HRHN): e community of human rights defenders working in
more than 100 independent organisations operating in 16 Human Rights Houses in 13 countries. e
mission of HRHN is to protect, empower and support human rights defenders and their organisa-
tions.

Human rights lawyers: Both members of lawyers' professional associations and those working in
other organisations (institutions) or individually, if their law practice is focussed on promoting and
protecting human rights and freedoms.

ILIA: e International Law in Advocacy (ILIA) programme run by HRHN. e ILIA programme is
a part of the HRHN's strategic programme for capacity building and knowledge sharing.

Immunities: Rules for certain categories/status of individuals which enable them to not abide by gen-
eral requirements, or exempt them from certain obligations and responsibilities, and ensure special
procedures for them.

Implementation: Putting into e ect the rules of international law by means of purposeful organisa-
tional and legal activities of states.

International legal standards: Compulsory and recommendatory rules that are accepted at the in-
ternational level.  ese standards should apply directly in the national legal systems and help deter-
mine the degree of the implementation of human rights and freedoms.

Lawyer: A professional who provides quali ed legal assistance to individuals and legal entities, in-
cluding the protection of their interests and rights in court.

Legal assistance: An umbrella term applied to di erent kinds of legal services o ered by lawyers
(jurists) including legal consultations and explanations of legal issues; elaboration of applications,
complaints, and other legal documents; representation of clients in courts, state bodies, other organ-
isations, including in governing bodies and before individuals; participation in pre-trial procedure
and criminal court as a lawyer and representative of the o ended party, civil claimants, civil defend-
ants, etc. In some countries jurists’ and lawyers’ powers in regard to the kind of legal assistance di ers.

Legal assistance for human rights violations: A new concept, which means the right of every person
to receive or to provide quali ed legal assistance or other relevant advice and assistance in defending
human rights and fundamental freedoms.



Executive summary

In recent years, pressure has intensi ed
on lawyers working on human rights or
representing individuals claiming their rights
were violated. e trend observed in Eastern
Europe is particularly worrying as it threatens
the well being of the society as a whole, and the
functioning of States under the rule of law.

Lawyers carry out a professional defence of
human rights. e function deserves protection
as the right to legal assistance is a key principle of
the right to a fair trial.

In the countries discussed in this report
(Republic  of  Azerbaijan  (Azerbaijan),
Republic of Belarus(Belarus), Republic of
Moldova(Moldova), Russian Federation(Russia),
and Ukraine), the daily reality of human rights
lawyers is a harsh work atmosphere, in which
they face retaliation for their work, in the form
of harassment, violation of their rights to private
communication with their clients, threats
and intimidation, and can ultimately lead to
disbarment from their professional organisation
or their imprisonment.

e violation of already existing protection
for lawyers adds to the de ciency of further
protection needed for human rights lawyers.

e Azerbaijani human rights lawyer Intigam
Aliyev serves as an example. He is one of the
leading lawyers in the country and one of the

rst to use the European Court of Human Rights
following Azerbaijan’s accession to the Council
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of Europe. Intigam Aliyev received international
recognition for his work. He is well-known
domestically and embodies justice in the
country. He has been punished for his work and
was sentenced to seven and a half years in prison.
He had previously been excluded from the Bar
Association and been the subject of various types
of bureaucratic and legal harassment, which
was also targeted at the organisation leads, the
Azerbaijani Legal Education Society.

As Intigam Aliyev put it himself:

Aliyev’'s example is one that not only illustrates
the retaliation against human rights lawyers but
also the more systematic reprisal against lawyers
using international mechanisms, such as the
European Court or the United Nations Human
Rights Committee, or who invoke international
law and standards in national courts.

e Belarusian human rights lawyer Leonid
Sudalenko is another illustration of a lawyer who
experienced retaliation for his work and reprisals
due to the submission of individual complaints
to the UN Human Rights Committee.

International legal recognition of the right of
individuals to individually, or in association with
others, promote and strive for the protection and
realisation of human rights and fundamental
freedoms exists; in other words, the right to be a
human rights defender.

is right ensures that all human rights defenders
are able to carry out their work unhindered, and

under the protection of national law, if needed,
and includes the work on all aspects of human

1 Excerpt from Intigam Aliyev’s fnal statement at his trial, Baku,
Azerbaijan, April 2015
[http://www.bureau.kz/novosti/sobstvennaya_informaciya/posled-
nee_slovo_intigama_alieva_v_sude].



rights. Hence, this protection entrenched in the
United Nations Declaration on Human Rights
Defenders? also covers the work of human
rights lawyers and the material and procedural
guarantees provided for advocacy and human
rights promotion apply to this professional
group.

Under this approach, the concept of a human
rights defender and the guarantees for human
rights work become the general guarantees and
should extend to all lawyers who promote and
protect human rights in their work.?

ese guarantees include both material and
procedural guarantees, i.e. the right to be
protected e ectively under national law in
reactingagainst ... activities and acts, attributable
to States that result in violations of human rights
and fundamental freedoms.*

Alongside the general guarantees, the regulatory
framework of the concept of a human rights
defender do not annul but, on the contrary,
stress the importance of observing the respective
national and international standards of
professional conduct and ethics.®

Introduction of the general guarantees for
human rights work therefore aims to adapt the
professional standards to the values enshrined
in the basic human rights documents. e
progressive development and implementation of
general and special standards could improve the
e ectiveness and safety of professional protection
and legal assistance for human rights.

2 Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally
Recognised Human Rights and Fundamental Freedoms, adopted by
General Assembly resolution 53/144 of 9 December 1998.

3 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014), page 37.

4 For example,Article 2 para 1 and 2,Article 9, and Article 12 para
2and3 of UN Declaration on Human Rights Defenders (1998) UN
Declaration on Human Rights Defenders (1998)

5 Article 11 of the UN Declaration on Human Rights Defenders
(1998)
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e negative trend of increasing risks and
threats to the human rights lawyers entails
grave consequences: the work of the human
rights lawyers ceases to be e cient and safe, the
principle of con dentiality is violated, which
evolves into negative implication for the right of
a client to protection. ese consequences will
unavoidably result in loss of trust in the human
rights instruments, in general, including the
international courts and quasi-judicial bodies.

ere is a need to secure procedural equality of
arms and the right to quali ed legal assistance
for victims of human rights violations whose
complaints are considered at the international
level. Appropriate guarantees and immunities
for the lawyers representing human rights
cases before the international courts and quasi-
judicial bodies are not currently enshrined in the
professional standards for the lawyers and they
are not provided for in the procedures of the
international bodies.

Evidence of non-compliance by the respective
governments with their international obligations
enshrined in the international legal standards
of the professional guarantees for the lawyers
is of concern because it threatens the right to
have legal counsel. Such evidence comes from
Intigam Aliyev’s case, as well as those of many
other human rights lawyers.

When asked about whether additional
international protections for human rights
lawyers are needed, 70% of the lawyers
questioned for this report responded positively
and provided the following reasons:
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Those who did not approve expressed the professional associations of lawyers, and extend

following doubts: to these lawyers the guarantees and immunities
for lawyers under international and national
laws.

Today, there is double repression. Governments
on one hand restrict the enjoyment of human
rights for all people and those defending human
rights fear more and more severe retaliation.
Human rights defenders are also victims of laws
criminalising their work. On the other hand,
governments use sophisticated methods to
harass, intimidate and punish lawyers defending
those whose rights were violated.

Victims of repression due to their work,
human rights lawyers need greater protection.
International organisations must increase
their support to such lawyers and take greater
measures against retaliation against human
rights lawyers.

e reports recommendations aim to
increase the level of national and international
implementation of theguaranteesandimmunities
already existing which provide for lawyers under
international law (special guarantees), and to
include proposals to improve the e ectiveness
and safety of human rights lawyers through the
dissemination and widespread use of general
guarantees for human rights work.

e recommendations highlight the necessity to
supplement the guarantees to ensure the principle
of equality of arms before the international
courts and quasi-judicial bodies.

Finally, the governments are requested to take
measures to eliminate discrimination of victims
of human rights violations receiving legal
assistance from lawyers who are not members of



l.
Methodology

This report has been initiated by human
rights lawyers from Azerbaijan, Bela-
rus, Moldova, Russia, and Ukraine, all of
whom are alumni of the International
Law in Advocacy programme (ILIA)

of the Human Rights House Network
(HRHN).

e Human Rights House Network, and
the experts at HRHN Secretariat, were the
originators of elaboration of the idea and took
part in development of the international legal
basic concepts aimed at securing the guarantees
for human rights work. ILIA is a component
of HRHN's strategic programme for capacity
building and knowledge sharing. It aims to
deepen lawyers’ knowledge in the eld of human
rights and to increase the level of cooperation
between lawyers, human rights defenders and
organisations of the Human Rights House
Network.

From 2013 to 2015, a number of events were
conducted, including three conferences of ILIA
alumni, participants and experts:

e “Free Legal Aid: Challenges and Imple-
mentation Concepts” (February 2014, Veliky
Novgorod, Russia);

e “Lawyers: Human Rights Protection and
Professional Security Guarantees” (June 2014,
Vilnius, Lithuania); and

e “Additional Guarantees and Immunities

for Human Rights Lawyers” (February 2015,
Chisinau, Moldova).
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In addition, a survey of the alumni and experts
of ILIA programme on provision of legal
assistance to victims of human rights violations
was conducted in the participating countries.

The conferences were attended by 131
participants.

In the survey, more than 80 human rights
lawyers from Azerbaijan, Belarus, Moldova,
Russia, and Ukraine took part. Survey processing
was completed by ILIA alumni and the results
were presented at the conference “Additional
Guarantees and Immunities for Human
Rights Lawyers.” Following the discussion, an
international analytical group was founded that

used the survey results when dra ing this report.

1.1. Goals and Objectives

e report is intended to contribute to better
understanding of the role of the human rights
lawyers and to increase implementation of
guarantees for human rights work aimed at
provision of legal assistance to victims of human
rights violations.

To this end, the following objectives have been
completed:

e An analysis conducted of the relevant
national and international legal standards for
the legal profession® and human rights work’

6 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990); Recommendation Rec(2000)21
of the Committee of Ministers to Member States on the freedom of
exercise of the profession of lawyer (Adopted by the Committee of
Ministers on 25 October 2000 at the 727th meeting of the Ministers’
Deputies); Resolution (78) 8 on Legal Aid and Advice adopted by the
Committee of Ministers of the Council of Europe on 2 March 1978
and explanatory memorandum; Draft Universal Declaration on the
Independence of Justice (Singhvi Declaration) 1980;

7 UN Declaration on Human Rights Defenders (1998); European
Union Guidelines on Human Rights Defenders (2004); Declaration
of the Council of Europe action to improve the protection of human
rights defenders (2008); UN Resolution on the protection of human
rights defenders (2013); Guidelines on the Protection of Human
Rights Defenders by OSCE-ODIHR (2014); documents of the Inter-
national Bar Association and the International Commission of Jurists,
etc.



and the norms regulating the provision of
legal assistance for victims of human rights
violations?;

» Systematic problems were identi ed and
revealed in the implementation of special
guarantees and standards for the human rights
lawyers in national legislation and in practice
in Azerbaijan, Belarus, Moldova, Russia,
Ukraine, and the reasons for those problems
identi ed;

» Examples were described and analysed that
show the escalation of risks and problems
caused by the lack of guarantees for the human
rights lawyers who, in particular, apply the
international legal protection of victims of
human rights violations;

* A legal analysis of certain terms and concepts
used in the report was conducted; and

* Speci ¢ recommendations made to reinforce
the guarantees for human rights lawyers.

1.2. Methods

To understand the role of human rights lawyers
in human rights work and to study the balance
between the general and special guarantees, the
report’s authors conducted a comparative legal
analysis of the related norms for human rights
work and those guarantees and immunities
that are traditionally assigned to the legal
representatives (lawyers).

In the course of this analysis, it was necessary to
de ne new terms and to specify the content of
the existing de nitions with regard to modern
circumstances. In particular, the following
terms were examined: Human rights lawyer,
Human rights defender, Human rights work,
Legal assistance, and Legal assistance in cases of
human rights violations . °

8 Article 9 of the UN Declaration on Human Rights Defenders
(1998); Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014); documents of the International Bar Associa-
tion and the International Commission of Jurists, etc.

9 See the Report’s annex “Comparative Legal Analysis of Terms Used
in the Report”
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e following synthesis of these de nitions
combined the single items and formed terms
tting the goals and objectives of this report. e
comparative legal method was used to compare
the national legislations of ve countries
participating in the ILIA programme with the
international legal standards. Highlighting
certain aspects of implementation of the
guarantees and immunities for human rights
lawyers, the comparative analysis also helped
show the di erence between de jure and de
facto and highlighted defects and (or) unequal
approach to the lawyers and the members of
the bar. e statistic method was applied in the
course of obtaining and analysing the survey data
and also in the evaluation of other documents
used in the report. Finally, the case study method
was widely used to illustrate certain provisions of
the report with the examples received from the
human rights lawyers from Azerbaijan, Belarus,
Moldova, Russia, and Ukraine. Members of
the Human Rights House Network and the
partners of the International Law in Advocacy
Programme were guided by the Code of Conduct
of the Human Rights House Network.

1.3. Sources

e international legal standards and the
national legislation of the participating countries
served as the primary sources used for measuring
the States’ observance of international obligations
in the eld of the guarantees for human rights
lawyers’ work. e report’s authors relied on the
following documents generating legal obligations
for certain States: the Charter of the United

10 http://humanrightshouse.org/HRHN/Code_of_Conduct/index.htm
11 International legal standards is a composition of the “hard” and
“soft” norms of law that are accepted at the international level.
Regardless of their ability to generate legal obligations for certain
states, the principle of their universality and functions to protect the
fundamental human rights and freedoms allow them to serve as a
measure, which should apply directly in the national legal systems and
help determine the degree of the implementation of human rights
and freedoms. Glossary of the ILIA programme of HRHN.

11



Nations Organisation and the International Bill
of Human Rights, the European Convention
on Human Rights, and other international
covenants containing the provisions related to
the right to protection and the obligations of the
states to respect and secure human rights.

e documents of the “so ” law*? were adopted
in elaboration of certain treaties. e powers
to prepare such recommendations for the
purpose of assistance to the member countries
in realisation of obligations enshrined in the
international covenants derive of Article 13 of
the Charter of the United Nations and respective
norms of other treaties.

e data derived from the survey conducted by
the ILIA alumni and the reports presented by the
national and international organisations were
used as the secondary sources.

e written analysis prepared by the report’s co-
authors, and their speeches at the conference and
during open and closed meetings of the HRHN
programme, were included in conclusions made
by the authors of the joint report.

In all cases, when there was no risk or threat to
the participants, the author is referenced.

12 See: ref. 1 and 2 of this Report.
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Introduction

This report is being published with
the aim of raising awareness about the
growing threats to and persecution of
human rights lawyers.

Such situations lead to increasing di culty
for lawyers who work on human rights related
issues to work and to provide legal counsel.
What is unique about this report is the focus
on the limitations put on the work of human
rights lawyers resulting from harassment and
legal restrictions. e authors believe that the
documentation supports a call for review of
practices and legislation in the participating
countries. e hope is that this awareness will
lead the international community to further
strengthen standards aimed at protecting lawyers
working on human rights or defending victims
of human rights violations.

Human rights lawyers
and human rights defenders

Human Rights Lawyers at Risk

e report is intended to unveil the risks and
problems faced by human rights lawyers in
providing legal assistance. Data was obtained
through consultations and surveys of distance
learning alumni and trainees. e participants
include lawyers from the above stated countries
and experts from HRHN and the Council of
Europe. In addition, the report includes detailed
analyses of the national legislation, practice,
and tendencies in the eld of provision of
legal assistance to the victims of human rights
violations and describes the problems at the
regional and international level.

Initiated by human rights lawyers from
Azerbaijan, Belarus, Moldova, Rusia, and
Ukraine, all of whom are alumni of the

International Law in Advocacy programme
of the Human Rights House Network, this
report accumulates the examples of systematic
violations in the eld of legal profession and,
by applying a comparative legal approach,
reveals the departure of governments from the
international obligations to provide special
guarantees for members of the legal profession.

Although this report’s geographic scope is limited
to the countries in which HRHN is active, today
one can see that pressure and punishment of
human rights lawyers is also a reality outside
of Eastern European countries. Recently, the
Chinese human rights lawyer Xiao Guozhen,
a visiting fellow at the National Endowment
for Democracy, shared his experience from his
country:

e increasing popularity of human rights
lawyers, especially among the disgruntled
and oppressed, and their rising in uence on
social media, has scared our leaders to such an
extent that they felt it necessary to carry out
the current wave of nationwide arrests.*®

13 Xiao Guozhen,“China vs. Its Human Rights Lawyers” (31

July 2015), The New York Times, available at http://www.nytimes.
com/2015/08/01/opinion/chinas-vs-its-human-rights-lawyers.html?sm-
prod=nytcore-ipad&smid=nytcore-ipad-share&_r=0.

13



e popularity of human rights lawyers in
many countries, such as Intigam Aliyev in
Azerbaijan, is due to their role in protecting
those su ering of human rights violations.
Unlike other human rights defenders, human
rights lawyers have a legal responsibility to do
so. Furthermore, lawyers have a responsibility
to act as a participant of legal procedures
or “essential agents of the administration of
justice™®® Special relations between a lawyer
and a client and a set of professional and ethical
duties for legal representatives predetermine the
list of special duties, guarantees and immunities
for the lawyers.  ese provisions are included in
the national legislation of the majority of legal
systems. e basic principles securing the proper
role of lawyers in the national legal systems
have been translated into the international legal
regulations.’® Also, institutes of monitoring the
observation of the principles of independence of
the lawyers!” have been introduced.

14 Due process has become a universally recognised principle of
the law. Its Russian translation is MpaBoBbie rapaHTuu (or proper
process of law). Due process means that that the government must
secure observation of all the rights established by the national law.
In any legal framework this principle may have its title and defnition.
For example, the principle of proper process of criminal procedure
executing (Article 2 of the Criminal Procedure Code of the Republic
of Belarus)

15 Article 12 of the Basic Principles on the Role of Lawyers 1990

16 Basic Principles on the Role of Lawyers, Eighth United Nations
Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF144/28/Rev.1 at 118 (1990); Recommendation Rec(2000)21
of the Committee of Ministers to Member States on the freedom of
exercise of the profession of lawyer (Adopted by the Committee of
Ministers on 25 October 2000 at the 727th meeting of the Ministers’
Deputies); Resolution (78) 8 on Legal Aid and Advice adopted by the
Committee of Ministers of the Council of Europe on 2 March 1978
and explanatory memorandum

17 In 1994, the Commission on Human Rights, in resolution 1994/41
decided to appoint a Special Rapporteur on the independence of
judges and lawyers. Like other Special Procedures, this mandate

was assumed by the Human Rights Council (General Assembly
resolution 60/251), and extended for one year, subject to the review
to be undertaken by the Council (Human Rights Council decision
2006/102). In June 2008, the mandate of the Special Rapporteur

on the independence of judges and lawyers was subject to review
undertaken by the Human Rights Council and extended for a period
of three years. In resolution 8/6, the Human Rights Council recalled
earlier Commission on Human Rights resolutions, including 1994/41,
1995/36, 2002/37 and 2005/33, and General Assembly resolutions,
including 40/32 and 45/166. In resolution 17/2, the Human Rights
Council recalled its resolutions 8/6,12/3,13/19 and 15/3.The
mandate of the Special Rapporteur was most recently extended for
another period of three years by Human Rights Council 26/7 http://
www.ohchr.org/EN/Issues/Judiciary/Pages/IDPIndex.aspx
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e negative trend that demonstrates the
increasing risks and threats to the human rights
lawyers entails grave consequences: the work of
the human rights lawyers ceases to be e cient
and safe, the principle of con dentiality is
violated, which evolves into negative implication
for the right of a client to protection.  ese
consequences will unavoidably result in loss
of trust in the human rights instruments, in
general, including the international courts and
quasi-judicial bodies.

Furthermore, the problems of implementation
of the States’ commitments to take measures to
enable and observe the legal guarantees for the
lawyers’ work are directly related to the right to
fair trial. Hence, the loss of trust will also a ect
the judiciary of a country.

In this sense, just like journalists and media
workers can be human rights defenders, lawyers
are a category of human rights defenders
working in their professional capacity. Although
their protection under national legislation is not
necessarily the same, lawyers and journalists
bene t from such protection due to the essential
need of their work to guarantee human rights for
all.

In a move to strengthen the protection of
journalists and media workers, the United
Nations Human Rights Council a rmed that
States have a responsibility to promote a safe and
enabling environment for journalists to perform
their work independently and without undue
interference. e Council called on States to take
various measures, including:

a) Legislative measures;

b) Awareness-raising in the judiciary,

law enforcement o cers and military
personnel, as well as journalists and civil
society, regarding international human
rights and humanitarian law obligations
and commitments relating to the safety of
journalists;



¢) Monitoring and reporting of attacks
against journalists;

d) Public condemnation of attacks on
journalists; and

e) Dedicating necessary resources to
investigate and prosecute such attacks.*

e same is true for human rights lawyers. e
United Nations established such protection with
the concept of human rights defenders in the
Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognised
Human Rights and Fundamental Freedoms
(herea er referred to as the Declaration or the
Declaration on Human Rights Defenders).*®

e protections under the Declaration are to
be extended to the lawyers’ work because it is
the activities, not the profession, that primarily
determine the role of a human rights defender.?

is report is published with the belief that
human rights lawyers need more protection
to be able to protect victims of human rights
violations. Further, it is believed that in the
contemporary world where international human
rights law has the normative value, there is an
opportunity (and, in parallel, the responsibility)
to use the international standards and institutes
toin uence the actions of the state.  us, lawyers
should look beyond the scope of the national
legislation and conduct the comparative analysis
of its compliance with the international legal
standards.

18 Human Rights Council resolution 21/12 on safety of journalists, 9
October 2012, para. 8 (UN Doc: http://A/HRC/RES/21/12), available
at http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/21/12.
19 Declaration on the Right and Responsibility of Individuals, Groups
and Organs of Society to Promote and Protect Universally Recog-
nised Human Rights and Fundamental Freedoms, adopted by General
Assembly resolution 53/144 of 9 December 1998.

20 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014), Amicus Curia letter to the ECHR INTIGAM
ALIYEV V.AZERBAIJAN (Application No. 68762/14) WRITTEN
COMMENTS BY HELSINKI FOUNDATION FOR HUMAN RIGHTS,
HUMAN RIGHTS HOUSE FOUNDATION AND FREEDOM NOW,
13 MARCH 2015.

21 Freedom Now and Human Rights House Network, Breaking point
in Azerbaijan, Washington, DC and Geneva, May 2015, available at
http://humanrightshouse.org/Articles/20947.html.

22 Amicus Curia to the Council of Europe’s Commissioner for
Human Rights in accordance with c Article 36 para 3 of the European
Convention on Human Rights and Fundamental Freedoms. Applica-
tion no. 68762/14, Intigam Aliyev versus Azerbaijan.
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Crackdown in Azerbaijan

The belief in an international system protecting
human rights lawyers is also at the core of the work of
Azerbaijani human rights lawyer, Intigam Aliyev. Aliyev,
an award winning lawyer, is President of the Legal
Education Society of Azerbaijan, works with the HELP
programme of the Council of Europe, and has been a
teacher and partner of the ILIA programme since 2009.
The Legal Education Society joined the Human Rights
House Network as a partner NGO of the Human Rights
House Azerbaijan.

The pressure of human rights lawyers in Azerbaijan is
documented as part of the greater crackdown on civil
society in Azerbaijan.?* Aliyev was detained on 8 August
2014 and then arrested on changes of tax evasion, abuse
of power, and illegal business. On 22 April 2015, he was
sentenced to 7.5 years in prison.

Aliyev is one of the most respected human rights lawyers
in Azerbaijan and has been instrumental in promoting
human rights and rule of law for more than two decades.
Despite being excluded from the Bar Association, Aliyev
continued his legitimate work as a lawyer under the
auspices of the Legal Education Society. Aliyev became a
guru in human rights protection and trained hundreds of
lawyers, including those in the ILIA programme.

Since 2001, Aliyev has submitted more than 100
complaints against Azerbaijan to the European Court of
Human Rights. The cases involved freedom of expression
and association, right to property, and right to free
elections. When he was detained he had more than 20
cases in process with the Court, in which he represented
more 40 individuals whose complaints were related to
violations stemming from the 2010 elections.

In June 2014, shortly before his arrest, Aliyev and
Azerbaijani human rights defenders took part in an event
at the Parliamentary Assembly of the Council of Europe.
The event, held while Azerbaijan held the presidency of
the Committee of Ministers of the Council of Europe,
aimed to draw attention to detrimental changes to
human rights in the country including new registration
requirements and obligations for non-governmental
operating in Azerbaijan.

The Council of Europe’s Commissioner for Human Rights
stated that Aliyev’s case was part of “a clear pattern of
repression in Azerbaijan against those expressing dissent
or criticism of the authorities. ... and provides a disturbing
illustration of this pattern of reprisals against those who
co-operate with international institutions, including the
Council of Europe.”??
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Under this approach, the concept of a human
rights defender and the guarantees for human
rights work become the general guarantees
and should extend to all lawyers who promote
and protect human rights in their work.%

ese guarantees include both material
and procedural guarantees, ie. the right to
be protected e ectively under national law
in reacting against activities and acts,
attributable to States that result in violations of
human rights and fundamental freedoms.?

Alongside with the general guarantees, the
regulatory framework of the concept of a
human rights defender do not annul but, on the
contrary, stress the importance of observing
the respective national and international
standards of professional conduct and ethics.®

A set of professional and ethical duties for
legal representatives predetermine the list of
duties, guaranties and immunities for lawyers.

ese provisions are included in the national
legislation of the majority of legal systems. e
basic principles securing the proper role of
lawyers in the national legal systems have been
translated into international legal regulations.?

23 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014), page 37.

24 For example, Article 2 para 1 and 2, Article 9, and Article 12 para
2and3 of UN Declaration on Human Rights Defenders (1998) UN
Declaration on Human Rights Defenders (1998)

25Article 11 of the UN Declaration on Human Rights Defenders
(1998)

24 For example,Article 2 para 1 and 2, Article 9, and Article 12 para
2and3 of UN Declaration on Human Rights Defenders (1998) UN
Declaration on Human Rights Defenders (1998)

25 Article 11 of the UN Declaration on Human Rights Defenders
(1998)

26 Basic Principles on the Role of Lawyers, Eighth United Nations Congress on
the Prevention of Crime and the Treatment of Offenders, Havana, 27 August to
7 September 1990, U.N. Doc. A/CONF.144/28/Rev.1 at 118 (1990); Recommen-
dation Rec(2000)21 of the Committee of Ministers to Member States on the
freedom of exercise of the profession of lawyer (Adopted by the Committee
of Ministers on 25 October 2000 at the 727th meeting of the Ministers’ Dep-
uties); Resolution (78) 8 on Legal Aid and Advice adopted by the Committee
of Ministers of the Council of Europe on 2 March 1978 and explanatory
memorandum
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Also, international bodies for monitoring
the global observation of the principles of
independence of the lawyers? have been
introduced.

e introduction of the general guarantees for
human rights work therefore aims to adapt the
professional standards to the values enshrined in
the documents outlining basic humanrights. e
progressive development and implementation of
general and special standards could improve the
e ectiveness and safety of professional protection
and legal assistance for human rights.

Some problems are created by noncompliance
with international legal obligations undertaken
by the States including the right to protection
and the implementation of regulations designed
to create conditions for lawyers work, which
makes itself felt in various forms such as the
absence or excessive regulation of lawyers
activities, or interference with or prosecution for
their professional activities.

Other problems appear because current
international standards, which regulate the
guaranteesfor the lawyer’sactivities (in particular,
the Basic Principles on the Role of Lawyers?), do
not cover the important part of legal profession
related to application of advocacy of the legal
concept of universality of human rights. Nor
does it cover the instruments protecting the
most widely recognised rights and freedoms.

27 In 1994, the Commission on Human Rights, in resolution 1994/41 decided
to appoint a Special Rapporteur on the independence of judges and lawyers.
Like other Special Procedures, this mandate was assumed by the Human Rights
Council (General Assembly resolution 60/251), and extended for one year,
subject to the review to be undertaken by the Council (Human Rights Council
decision 2006/102). In June 2008, the mandate of the Special Rapporteur on the
independence of judges and lawyers was subject to review undertaken by the
Human Rights Council and extended for a period of three years. In resolution
8/6, the Human Rights Council recalled earlier Commission on Human Rights
resolutions, including 1994/41, 1995/36, 2002/37 and 2005/33, and General As-
sembly resolutions, including 40/32 and 45/166. In resolution 17/2, the Human
Rights Council recalled its resolutions 8/6,12/3, 13/19 and 15/3.The mandate
of the Special Rapporteur was most recently extended for another period of
three years by Human Rights Council 26/7 http://www.ohchr.org/EN/Issues/
Judiciary/Pages/IDPIndex.aspx

28 Basic Principles on the Role of Lawyers 1990



In addition, the risks and challenges related to
lawyers’ work in the international bodies and
the obligations of the States to create conditions
for this work are not covered in the documents
which regulate the guarantees for the legal
profession (lawyers).

e low awareness about the general guarantees
for those who promote and protect human rights
and the increased risk to those who work with
victims of human rights violations can create
marginalization and negatively impact the
e ectiveness of human rights activities of the
lawyers.

Human Rights Lawyers at Risk
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I11.
Human Rights
Lawyers

Problems of implementation and lack of
de jure guarantees and immunities

3.1.Risks for and threats to human rights
lawyers

e Basic Principles on the Role of Lawyers #
provide for the following:

16. Governments shall ensure that lawyers
(a) be able to perform all of their professional
functions without intimidation, hindrance,
harassment or improper interference; (b) be
able to travel and to consult with their clients
freely both within their own country and
abroad;and (c) shallnotsu er, or bethreatened
with, prosecution or administrative, economic
or other sanctions for any action taken in
accordance with recognised professional
duties, standards and ethics.

17. Where the security of lawyers is threatened
as a result of discharging their functions,
they shall be adequately safeguarded by the
authorities.

18. Lawyers shall not be identi ed with their
clients or their clients’ causes as a result of
discharging their function.

29 Adopted by the Eighth United Nations Congress on the Preven-
tion of Crime and the Treatment of Offenders, Havana, Cuba,

27 August to 7 September 1990, http://www.ohchr.org/EN/Profes-
sionallnterest/Pages/RoleOfLawyers.aspx
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20. Lawyers shall enjoy civil and penal
immunity for relevant statements made in
good faith in written or oral pleadings or in
their professional appearances before a court,
tribunal or other legal or administrative
authority.

However, in the countries named in this report,
there is a tendency to increase apparent risks
and threats against human rights lawyers and,
in particular, against those who provide legal
assistance to certain individuals or groups
(political opposition leaders, civil society
activists, etc.), working on high-pro le cases and
representing their clients before the international
human rights institutions.

Physical violence

Stanislav Markelov was a Russian lawyer,
human rights defender, President of the
Rule of Law Institute, an employee of the
Collective Action Institute, and an anti-
fascist. He was known for his engagement
in cases related to war crimes, human rights
violations, environmental and military issues,
and defence of anti-fascists. Markelov was a
victim of a high-pro le murder committed in
Moscow on 19 January 2009. Lawyer Stanislav
Markelov and journalist Anastasia Baburova
were Killed immediately a er the lawyer’s press
conference. According to the court verdict,
the murder was committed by neo-Nazis; they
wanted to take revenge on the lawyer for his
work in litigation to defend anti-fascists.®

Arkady Chaplygin is a lawyer, and Head of
a specialised Bar Association, “Prizyvnik”
(“Dra ee”).Since 2002, the Bar Association has
advised young men on dra deferments and
dra exemptions, organised legal assistance in
obtaining dra deferment or dra exemption
lawfully, organised independent medical

30 https://ru.wikipedia.org/wiki/Y6uiictBo_Mapkenosa_u_BabypoBoii



Persecution and

examination for dra ees and defended them
in court.

In November 2014, Chaplygin was beaten
by unidenti ed persons in his workplace.
Chaplygin  received a telephone call
from anonymous callers who introduced
themselves as couriers from a well-known
international shipping service. He asked
the “couriers” to come up to hiso ce. ey
insisted on Chaplygin coming down to his
car, but the lawyer refused to do that. en
the unknown assailants crashed into hiso ce
and started beating Chaplygin. Some people
who still remained in the 0 ce in the evening
frightened them away. Chaplygins party
members believe that the attack has political
implications: the lawyer works on several
cases related to the Yekateringof municipal
district election and demands that the election
results® be cancelled.

sanctions for legitimate
professional activities, as well as threatening

with such prosecutions and sanctions

Alaif Gasanov is one of human rights defender
Leyla Yunus' lawyers. We believe that Yunus
has been exposed to politically motivated
persecution.

Visiting Yunus in a pre-trial detention centre,
Gasanov noticed the signs of physical coercion
on her and collected the related facts, which
were later publicized in the newspaper titled,
Azadlyg (Freedom). Upon that publication,
Red Cross representatives arrived at the place
of Leyla Yunus’ detention at short notice and,
actually, saved her life.

Soon a er that, Yunus's cellmate Nuriya
Guseinova led a complaint with the law-
enforcement organs stating that Alaif Gasanov
had insulted and defamed her (both these

Human Rights Lawyers at Risk

actions are considered criminal o ense in
Azerbaijan). As a result, the lawyer was
convicted for his Facebook publication.

According to the court’s decision, in his
post Alaif Gasanov mentioned that Nuriya
Guseinova and another of Yunus' cellmates
(one who had arrived to the centre not long
before), smoked a lot creating a deteriorating
the situation for Leyla Yunus who su ered
from lack of fresh air. Gasanov also wrote that
both women spoke highly of the government
all the time, in fact, attempting to brainwash
the human rights defender. On the grounds
of his Facebook post, the Azadlyg newspaper
published an article without letting Gasanov
know and without his approval. Nuriya
Guseinova read the article and appealed to
the law enforcement organs. It is worth noting
that the detention centre administration takes
care to ensure that this opposition newspaper
does not get to the detainees. Guseinova not
only managed to read it but also was able to
immediately le a law suit, something that
usually does not happen quickly as the mail of
those in custody usually takes long months to
get somewhere.

On 6 November 2014, the court found Alaif
Gasanov guilty of defamation (“dissemination
of knowingly false information discrediting
honour and dignity of other person or
damaging his reputation in public statement
or mass media’). Gasanov was sentenced to
240 hours of public service.

us, Gasanovwas deprived of the opportunity
to protect Leyla Yunus, and to continue
practicing law for the term of his serving the
sentence. In addition, on 3 July 2015, when
his sentence was nearly over, Presidium of
the Bar Association expelled Gasanov from
the Bar in breach of the procedure, therefore,
depriving him of the right to practice in the
legal profession. e interesting point is
that the reason for expulsion was the court’s

31 Source; materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13- 15 February 2015, Chis-
inau, Moldova)
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decision of 6 November 2014. Gasanov was
neither invited to take part in the discussion
of his case nor was he even informed about it.
He learned about the Presidium”s decision via
mass media. *

Anna Aladova is a lawyer working in the
Regional O ce of the National Council for
State-Guaranteed Legal Aid (NCSGLA). She
represents victims of human rights violations;
she has also represented several clients before
the ECtHR.

In January 2012, Aladova learned that she was
accused of fraud: she had allegedly provided
false information for the Regional O ce of
the NCSGLA referring to the types of help she
can provide as a lawyer. Having learned about
the intention of the prosecutor to initiate a
criminal case against her, Aladova went to
his 0 ce. In a private conversation that she
was secretly recording, he con rmed that the
reasons for which she was being persecuted
were di erent from those that he had stated in
the lawsuit. He also mentioned several times
that she was “talking too much”.

Two weeks before that day, on 4 January 2012, a
police 0 cer from the Criminal Investigation
Department threatened Anna Aladova. He
shouted at her aggressively, said that she talked
too much, and threatened to deprive her of her
law license. A few weeks before that, Aladova
had led a complaint regarding the refusal by
the police to disclose the whereabouts of one
of her clients who had been transported from
the prison to an unknown location. According
to the information received from the human
rights defender Anna Aladova, it was that very
complaint that was the actual reason for the
threats against her. 3

e Investigative Committee of the Russian
Federation initiated two criminal cases against
the lawyer Murad Musayev on suspicion of
witness tampering and interfering with the
court’s work in order to impede the course
of justice. e lawyer Dbelieves that the
Investigative Committee wants to use these
charges to remove him from the several high-

pro le cases in which he is engaged.

Prosecution for statements made in good
faith in the course of professional duties.

On 10 December, 2014, the Presidium of the
Azerbaijan Bar Association suspended the
work of the lawyer Khalid Baghirov, having
accused him of violating professional ethics.

e charges stemmed from the lawyer’s speech
for the defence of llgar Mammadov, the leader
of the REAL opposition movement, in which
he said: “Issuance of this sentence is evidence
of the complete absence of fair justice in our
country” In addition to the suspension of
Baghirov’s work, the Bar decided to apply
to the court for the complete cessation the
lawyer’s powers. e lawyer believes that the
decision of the Bar was unreasonable, biased
and aimed to punish him for his professional
work and to silence him. As a lawyer, Baghirov
had been working on the cases of the majority
of the political prisoners, including the human
rights defenders Arif Yunus and Leyla Yunus,
and was about to proceed to the defence of
Khadija Ismailova, a journalist working for
the Azerbaijani service of Radio Free Europe/
Radio Liberty (RFE/RL), who was arrested on
December 5.

32 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

33 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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34 http://www.gazeta.ru/social/2013/11/07/5742077.shtml

35 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova).















“ ey would not let me visit the defendant
in the temporary detention centre in Kizlyar,
the Republic of Dagestan. | started calling
around. | called the national prosecutor, and
the municipal prosecutor. | sent telegrams to
the MIA® and to the PMC.** ey let me in
the next day. He had been beaten, and that was
the actual reason why they had not let me visit
him?”

“In the pre-trial detention centre, in
Makhachkala, they have the so called “D” block
where they keep defendants who have been
charged under “high-pro le” articles such as
preparation of a terrorist attack, participation
in illegal armed groups. Lawyers cannot get in
this special block for months.™3

Human Rights Lawyers at Risk

the head of the penal colony refused to satisfy
my request.”’

“In case of appealing against the illegal actions
(inaction) of the penal colony administration
a client has to waive the right to receive his
zealous lawyer’s services (in writing). It is
obvious that it is the result of pressure on
a client who is deprived of his rights. e
administration puts pressure through the
prisoners who provide unspoken assistance.
In addition, the administration puts the lawyer
on the black list, which impedes personal
meetings with a client in the penal colony.” **

To access detention facilities and prisons lawyers
are required to provide the investigator’s
approval or other documents not mentioned in
the national legislation.

Putting pressure on people in detention facilities
or prisons in order to make them waive the

right to assistance “In the temporary detention facility of the

“In some cases, the investigator, hurrying to

nish the case, imposes ae certain lawyer on
the defendant, or o ers the defendant to give
up a lawyer, promising to “intercede” for the
minimum sentence.”

“In 2014, | tried to visit the client, who was
reported to be ill-treated, in the penal colony.

e head of the penal colony denied me access
to the client, saying that he did not know
me. | started demanding a meeting with the
convict, and sometime later, they brought
me his “handwritten statement” according to
which he did not need my services and refused
to meet me. It was obvious that he had written
that statement under pressure. | asked for the
client to express his will in my presence, but

National Anticorruption Centre of Moldova,
lawyers cannot visit their clients without the
permission of the prosecutor or criminal
prosecution o cer”

“For example, on 5 June 2014, Anna
Sharogradskaya, the head of the Regional Press
Institute, was detained at the Sheremetyevo
Airport in Moscow. Her lawyer was not
allowed to see her on the grounds that he did
not have an international passport and a ticket,
although the Federal Law on the Bar and Legal
Profession in the Russian Federation does not
provide for the submission of other documents,
except for the warrant of representation and
lawyer’s certi cate”

“In Irkutsk, lawyers are illegally required to go
through voluntary but, in practice, compulsory

51 The Ministry of Internal Affars. ngerprinting to be allowed to meet a client.

52 The Public Monitoring Commission.

53 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

54 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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To be admitted to the court hearing or
investigative activities and to meet a client
a lawyer needs to provide the investigators’
written approval and the documents other
than the lawyer’ certi cate.” ®%

The absence of the appropriate conditions for
meetings with lawyers in detention centres and
prisons

“A queue in a pre-trial detention centre [in
Moscow-author’s note] is a common practice.
If you have scheduled a visit to a detention
centre, you should not plan any other work
for this day, as you will spend the whole day
there. Sometimes | spent the whole day there
in vain and was not allowed to see the client”
(an extract from the report prepared by the
Interregional Association of Human Rights
Organisations "AGORA’. *

e prison administration may deny a
meeting with the convict on the grounds
that there are no vacant seats in the o ce
for meetings with lawyers, or the head of the
prison is absent and cannot authorise the
lawyer’s meeting with the client, etc.”

Time limits on access to detention facilities and
prisons

“Lawyers may visit temporary detention
centres, pre-trial detention centres, penal
colonies and prisons only on weekdays from

55 Resolution of the Conference of the Bar Association of Irkutsk
Region “On Inadmissibility of Violations of the Irkutsk Region awyers’
Professional Rights” of 28 March 2014 r.// http://www.advpalata-irk.
ru/?module=news&act=read&id=244.

56 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

57 The report on the study on impeding professional activities of
lawyers in Russia conducted by the AGORA association and RosU-
znik project, 13 September 2013.

58 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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9.00 to 17.00, which makes it impossible to
have a meeting with the client and to provide
legal assistance if it is needed at any other
time” %

As a result of such impediments in access to
clients, lawyers lack an opportunity to provide
necessary quali ed legal assistance to their
clients - timely, freely and in the proper amount
- which actually entails a violation of the right to
access to justice that implies access to a detainee,
an opportunity to present the evidence essential
to the case, the principle of equality of arms,
requirements to the judicial procedures, etc.

These problems are caused by:

e Non-compliance by the states with their
obligations to ensure timely access to legal
assistance provided by lawyers, in particular, for
people in detention facilities and prisons;

e Impunity of publico cials in cases of impeding
lawyers’ access to clients; and

e Passivity of the lawyers professional
associations in cases of violations of the guarantee
for unimpeded lawyers’ access to a client.®

59 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

60 The report on the study on impeding professional activities of
lawyers in Russia conducted by the AGORA association and RosU-
znik project (2013) stated:“The numerous cases of non-admission
of lawyers to the police departments and detention facilities deprive
lawyers of the opportunities to exercise their profession, and thus
deprive their clients of defence. Neither the prosecutors, nor the su-
periors or the bar chambers address these facts, thus legalizing such
practice and de facto devaluing the legal profession.”



3.2.2.Problems in the feld of free legal assistance

Basic Principles on the Role of Lawyers ©

6. Any such persons who do not have a lawyer
shall, in all cases in which the interests of
justice so require, be entitled to have a lawyer
of experience and competence commensurate
with the nature of the o ence assigned to them
in order to provide e ective legal assistance,
without payment by them if they lack su cient
means to pay for such services.

Recommendation on the Freedom of Exercise
of the Profession of Lawyer ¢

Principle IV

Access for all persons to lawyers

2. Lawyers should be encouraged to provide legal
services to persons in an economically weak
position.

3. Governments of member States should, where
appropriate, ensure e ective access to justice,
ensure that e ective legal services are available
to persons in an economically weak position, in
particular to persons deprived of their liberty.

4. Lawyers’ duties towards their clients should
not be a ected by the fact that fees are paid
wholly or in part from by public funds.

In regard to criminal proceedings, the legislation
of the countries surveyed applies the model of
free legal assistance subsidised by the state: the
state assigns lawyers by providing legal services
of individual lawyers or the bar associations and
then pays for the services provided. e national
legislation enshrines® the right to a State-

61 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990)

62 Recommendation Rec(2000)21 of the Committee of Ministers
to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)

63 Article 193.2, Criminal Procedure Code of Azerbaijan; Article 46,
Code of Criminal Procedure of Belarus; Article 70, Code of Criminal
Procedure of Moldova;Articles 50, Code of Criminal Procedure of
the Russian Federation; Article 49, Code of Criminal Procedure of
Ukraine.
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appointed lawyer and, formally, implements it.

e rights and obligations of a state-appointed
lawyer do not di er from the rights and
obligations of a lawyer contracted by a client.
However, almost a half of the respondents chose
the negative answer responding to the question:
“Is the independence of the state-appointed
lawyers ensured in your country?”¢

e survey and the discussion at the ILIA
programme’s conference “Free Legal Assistance:
Challenges and Forms of Implementation”
(February 2014, Veliky Novgorod, Russia)
revealed the following problems in this area:

Inadequate remuneration for state-appointed
lawyers’ services resulting in lawyers’ disinterest
and ineffcient work

e remuneration paid for legal assistance
at public expense is negligible; therefore this
institution plays no essential part in protecting
human rights and freedoms” ¢

e extremely low rates for the state-
appointed lawyers make their help very
ine cient. In these cases lawyers simply go
through the motions during the pre-trial
hearing and in court”

“Financially, a state-appointed lawyer is
extremely dependent on the government and
is forced to take on as many cases as possible,
so that to be able to earn a payment comparable
to a contract lawyer’s remuneration”

64 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

65 Report on the Situation of Lawyers in Azerbaijan, prepared by An-
nagi Hajibeyli as part of a project implemented by the Legal Education
Society NGO, with the support of the Human Rights House (Oslo,
Norway).
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Courts and other law enforcement agencies
practise appointing ‘convenient’ lawyers of their
choice, who fail to implement active protection
of client’s interests (“puppet lawyers”)

“75% of lawyers used to work in the law
enforcement and government agencies;
they know the speci cs of investigators and
prosecutors’ work, and o en they still liaise
closely with the state system, in which they
have recently worked. Due to these close
contacts, investigators tend to appoint their
former colleagues as defence lawyers, so that
to avoid much resistance on the part of the
defence in a criminal case”

“When a criminal defence lawyer is appointed
by the state, the lawyer rst meets the client
(who is not yet detained or arrested) in
the o ce of the prosecutor or the criminal
prosecution o cer. is makes it possible
for the prosecuting authorities to be the rst
who contact with the person in need of legal
assistance and to o er their acquaintance as a
lawyer.

The reasons for these problems are as follows:
« Failure to ful | the state’s positive obligation
to legislate a system of providing free legal
assistance enabling e ectiveness of such
assistance.
e Lack of e ective barriers, both in the
legislation and in its application that would
prevent pre-trial investigation bodies and
courts from appointing certain defender.

28

3.2.3. Breach of the confdentiality principle
Basic Principles on the Role of Lawyers

8. All arrested, detained or imprisoned persons
shall be provided with adequate opportunities,
time and facilities to be visited by and to
communicate and consult with a lawyer, without
delay, interception or censorship and in full
con dentiality. Such consultations may be
within sight, but not within the hearing, of law
enforcement o cials.

22. Governments shall recognise and respect
that all communications and consultations
between lawyers and their clients within their
professional relationship are con dential.

Recommendations on the Freedom of Exercise
of the Profession of Lawyer ¢

Principle |

General principles on the freedom of exercise
of the profession of lawyer

5. Lawyers should have access to their clients,
including in particular to persons deprived
of their liberty, to enable them to counsel in
private and to represent their clients according
to established professional standards.

6. All necessary measures should be taken to
ensure the respect of the con dentiality of the
lawyer-client relationship. Exceptions to this
principle should be allowed only if compatible
with the Rule of Law.

66 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc.A/
CONF.144/28/Rev.1 at 118 (1990)

67 Recommendation Rec(2000)21 of the Committee of Ministers

to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)



e principle of con dentiality has also been
further developed in the documents of the
international ~ non-governmental  lawyers’
organisations.

e con dentiality of client-lawyer comm-
unication is a lawyer’s professional obligation
and, at the same time, the fundamental guarantee
enabling a lawyer to provide e ective defence.

e principle of con dentiality enables the client
to trust the lawyer; otherwise, the defence cannot
be implemented properly.

A lawyer cannot disclose information entrusted
to him/her by a client, and a third party,
in particular, the state represented by law
enforcement agencies, cannot use information
that was entrusted to a lawyer by a client as part
of the client-lawyer communication.  us, the
client-lawyer privilege is a guarantee for a client.

Azerbaijan, Belarus, Moldova, Russiaand Ukraine
have enshrined the principle of con dentiality of
the client-lawyer communication and privilege
in their legislation®, In particular, each of these
states prohibits questioning lawyers as witnesses
about the information that they have learned
while providing legal assistance. Belarus also
prohibits questioning trainees, assistants, and
other employees in lawyers’ formations™, and
Moldova prohibits questioning employees of a
lawyerso ces.

68 Standards for the Independence of the Legal Profession, adopted
by the IBA on 7 September 1990 in New York. 13. Lawyers shall have
all such other facilities and privileges as are necessary to fulfl their
professional responsibilities effectively, including: a) confdentiality

of the lawyer-client relationship, including protection of the lawyer’s
fles and documents from seizure or inspection and protection from
interception of the lawyer’s electronic communications

69 for example, Article 89.9, Code of Execution of Punishments of
the Azerbaijan Republic; Section Ill,Article 7, Law on the Bar and
Legal Profession of the Azerbaijan Republic; Article 25, Law on Incar-
ceration Procedure and Conditions; Sections 3,4, 5, Law on the Bar
and Legal Profession in the Republic of Belarus; Article 52, Law on the
Bar of the Republic of Moldova; Section 4,Article 89, Penal Code of
the Russian Federation;Article 8, Federal Law on the Bar and Legal
Profession in the Russian Federation; Section 3,Article 110, Penal
Code of Ukraine;Article 22, Law on the Bar and Legal Profession,
Ukraine

70 Para 3, Section 2, Article 60, Code of Criminal Procedure of
Belarus

71 Para 2, Section 3, Article 90, Code of Criminal Procedure of
Moldova
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However, the majority of the respondents
noted " that the principle of con dentiality
of client-lawyer communication is o en not
respected de facto. e manifestations of this
problem are as follows:

Lack of opportunities for con dential client-
lawyer consultations.

For example, in detention, law enforcement
0 cers provide no opportunity for a client-
lawyer conversation in private, thus failing
to respect the principle of con dentiality. In
penitentiaries, even when the premises are
equipped with CCTV cameras, unauthorised
persons are 0 en present at the meetings
that should be con dential. Quite frequently,
detention centres and prisons do not provide a
vacant room for lawyers’ communication with
detainees or prisoners. Quite o en lawyers can
only communicate with their clients through
a glass wall and on the phone in the common
visiting room.  ere are no proper conditions in
courts for con dential communication between
detainees and their lawyers.

“A lawyer came to a local police precinct to
study documents of criminal investigation.

e investigator said that he had a court order
for the detention of the lawyer’s client. During
document processing, the police began to force
the lawyer out of the precinct not allowing her
to con dentially talk to the client”

« Besides the majority of lawyers in the countries
surveyed Dbelieve that their conversations
with their clients on a mobile phone are o0 en
monitored unlawfully.

72 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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“Whenreadingthecase le, I foundatranscript
of the client-lawyer telephone conversations.
Meanwhile, no claims had been led as regards
the legality of the lawyer’s work.”

e ere is a possibility for public o cers to
review lawyers’ documents or other information
is enshrined legislatively (for example, during
audits by supervisory bodies ™) or practised de
facto (in penitentiaries, during interrogations,
searches, and investigative operations).

In each of the countries surveyed, cases have
been registered when lawyers were questioned
as witnesses and excluded from the court and
investigative proceedings on this basis. For
example, in Azerbaijan in 2014, during the
criminal proceedings against human rights
defenders Leyla Yunus, Intigam Aliyev ™ and
Rasul Jafarov, their “undesirable” lawyers were
interrogated as witnesses and then excluded
from the defence.

Cases are wide-spread when documents,
that could contain client-lawyer privileged
information, were reviewed and seised; lawyers’
correspondence, including client-lawyer e-mails,
were perused and seised; illegal searches were
conducted in lawyers’ and their family members’
0 ces, homes and cars; and, investigative
operations included monitoring and recording
of client-lawyer conversations. Lawyers may
still be screened, including their belongings and
documents, if they are willing to pass into closed
penal institutions or in other cases. In prisons,
all client-lawyer correspondence will be opened.

73 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

74 For example,Article 38, Law on the Bar and Legal Profession in
the Republic of Belarus

75 Such measures were taken against four of the fve lawyers who
defended Intigam Aliyev
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e principle of con dentiality is violated
depending on the nature of the case
investigated.”

“Sometimes they organise “a raid” against an
unwanted private lawyer; then they initiate
criminal proceedings and obtain access to
the lawyer’s case les; then they come to the
lawyer’s clients and try to put them against
their lawyer, using threats and bribery.”

“In  the pre-trial detention centre in
Makhachkala, Dagestan, a lawyer, who has a
meeting with a defendant in the special “D”
block, will be frisked from head to toe, even
made totake 0 the shoes and scanned as at the
airport. e same head-to-toe search will be
donea erthe meeting. ey will look through
all the lawyers’ records and documents. ey
just make it impossible for the lawyer to
communicate normally with the client who is
kept in that special “D” block”

ere is a problem in penitentiaries when
it comes to the exchange of the procedural
documents betweenalawyerandaclient.  us,
a lawyer is not permitted to pass a complaint
or an application to be signed and further
submitted directly and con dentially to the
client. Before the complaint or application is

led, half of the prison’ssta could have read it.
Quite 0 en, the document brought by a lawyer
to a client will be given to the client only a few
days later, having undergone the bureaucratic
procedure. Besides, as far as | know, the perusal
of the correspondence between detainees or
prisoners and their lawyers is not excluded.”

« In contrast with the legislation of Ukraine’, the
laws of Azerbaijan, Belarus, Moldova

76 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

77 Article 22, Law on the Bar and Legal Profession, Ukraine



and Russia " provide for the client-lawyer
privilege applying only to lawyers but not to
other members of legal profession. In Ukraine,
the client-lawyer privilege applies also to any
information that has become known to a lawyer’s
assistant, trainee, or any person contracted by a
lawyer.  us, the legislation of the majority of
the countries surveyed fails to require lawyers’
assistants, trainees and employees to keep
con dential the information that has become
known to them in connection with their
professional duties while only the law of Belarus
and Moldova enshrines the prohibition to
interrogate these persons as witnesses. Obviously,
this approach indicates that the countries fail to
ensure properly the principle of con dentiality
of the client-lawyer communication.

. ere is a problem of a too narrow
interpretation of the client-lawyer privilege in
Belarus’ legislation. For this reason, not all of
a client’s information, obtained by a lawyer in
connection with the provision of legal assistance,
is protected.

For example, in Belarus, the client-lawyer
privilege does not extend to the fact of client-
lawyer communication, only to its contents.
Moreover, the law protects information about the
circumstances of a crime, received from a client,
only if a lawyer defends the rights, freedoms and
interests of the client in a criminal case. ™

at is, if a lawyer has just advised a client
on a criminal case, but has taken no part in
the criminal proceedings as a defender, the
client-lawyer privilege, as speci ed by the law,

78 Article 17, Law on the Bar and Legal Profession of the Azerbaijan
Republic, 28 December 1999, No. 783-IT'; Article 1, Law on the Bar
and Legal Profession in the Republic of Belarus, 30 December 2011,
No. 334-3; Article 55, Law on the Bar of the Republic of Moldova, No.
1260, 19 July 2002; Article 8, Federal Law on the Bar and Legal Profes-
sion in the Russian Federation, 31 May 2002, No. 63-®3 (as amended
on 02 luly 2013)

79 According to Article 1 of the Law on the Bar and Legal Profes-
sion in the Republic of Belarus, client-lawyer privileged information
includes information about the matters in connection with which the
client applied for legal aid; the essence of the consultations, expla-
nations, references received by the client from a lawyer; information
about the client’s private life; information about the circumstances

of the crime received from the client in a criminal case in which the
lawyer has protected the rights, freedoms and interests of the client;
information constituting the client’s trade secret

Human Rights Lawyers at Risk

fails to protect the fact and the essence of the
consultation provided by the lawyer. Obviously,
this approach can result in abuses.

“In 2013, the KGB o cers summoned a
lawyer, who worked in the legal aid bureau
of the Gomel Regional Bar Association, for
questioning (having warned him about the
criminal responsibility for refusal to testify
and giving false evidence) and questioned him
about the issues that the lawyer had discussed
with his client on the eve of the interrogation.

ey disregarded the references to the client-
lawyer privilege since the legal assistance
contract was at the stage of signing, that is, it
had not been executed in writing by that time.

at fact allowed claiming formally that the
client-lawyer privilege did not apply to the
consultations provided by the lawyer to the
client”” &

The reasons for these problems are as follows:

e Non-compliance by the states with
their positive obligations to ensure the
principle of con dentiality of client-lawyer
communication; and

e Lack of responsibility for violation of the
principle of con dentiality of the client-
lawyer communication and the client-lawyer
privilege.

80 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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3.2.4. Interference with lawyers’ access
to documents and case fles

Basic Principles on the Role of Lawyers &

21. It is the duty of the competent authorities
to ensure lawyers access to appropriate
information, les and documents in their
possession or control in su cient time to enable
lawyers to provide e ective legal assistance to
their clients. Such access should be provided at
the earliest appropriate time.

Recommendations on the Freedom of Exercise
of the Profession of Lawyer ¢

Principle |

General principles on the freedom of exercise
of the profession of lawyer

7. Lawyers should not be refused access to a
court before which they are quali ed to appear
and should have access to all relevant les when
defending the rights and interests of their clients
in accordance with their professional standards.

e national legislation of each of the countries
surveyed enshrines the right of a lawyer to
independently collect and present information
about the case circumstances and to study the
criminal case le on the certain procedural
stage.®

81 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF144/28/Rev.1 at 118 (1990)

82 Recommendation Rec(2000)21 of the Committee of Ministers

to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)

83 For example, Section Il, Article 15, Law on the Bar and Legal Pro-
fession of the Azerbaijan Republic; Article 284, Criminal Procedure
Code of Azerbaijan; Para 5, 11, Section 1,Article 48, Code of Criminal
Procedure of Belarus;Article 17, Law on the Bar and Legal Profession
in the Republic of Belarus; Para 10, Section 1, Article 68, Code of
Criminal Procedure of Belarus; Para (c), Section 1, Article 53, Law on
the Bar of the Republic of Moldova; Para 4, 9, 10, Section 1,Article 68,
Code of Criminal Procedure of Moldova; Para 3, Section 3, Article 6,
Federal Law on the Bar and Legal Profession in the Russian Federa-
tion, 31 May 2002, No. 63-®3 (as amended on 02 July 2013); Article
217, Code of Criminal Procedure of the Russian Federation; Para 3,
Section 1,Article 20, Law on the Bar and Legal Profession in Ukraine;
Article 290, Code of Criminal Procedure of Ukraine
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However, the following problems have been
identi ed in the practical implementation of
this right:

e enational lawfailsto regulate the disclosure of
restricted information (for example, information
protected by the physician-patient privilege,
banking secrecy, investigation materials, etc.)
to lawyers. is deprives a lawyer, working on
a case, of the possibility to obtain and use this
information, which reduces the e ectiveness of
the legal assistance provided.

e legislation fails to provide for the
disclosure of restricted information upon
a lawyer’s request. While working on a case,
lawyers cannot obtain such information
on their own, but can only receive it at the
request of the law enforcement authorities or
the court. It depends on the discretion of these
bodies whether to forward such a request.”

“In Moldova, a lawyer has a limited access to
information related to serious human rights
violations.”

“Lawyers face problems in accessing
information on their clients’ cases that have
been investigated. During the criminal
proceedings, the so-called ‘operational case
les’ (investigation records) are only available
for review by the prosecution and the
court. Full information on the investigation
operations is not available to lawyers. e
lawyer cannot verify whether the ‘operational
case le’ does actually contain proofs of the
client’s guilt. However, courts 0 en bring in a
verdict of guilty on the basis of such case
les.” 8

84 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)



* Quite 0 en lawyers’ requests are ignored.

“Many individuals and organisations simply do
not respond to lawyers requests, because no
responsibility/repercussions for ignoring them
have been established”

e right to a lawyer’s inquiry is declarative
because responsibility for non-provision of the
requested information is not enshrined in the
Russian legislation.” 8

erefore, the principle of equality of arms is
violated, and the right to e ective legal assistance
and to access to justice is infringed.

The reasons for these problems are as follows:
« Lack of the possibility for lawyers to obtain
restricted information, enshrined in the
national legislation;

* Reluctance of individuals and organisations
to provide information at lawyers’ requests
resulting from misunderstanding or neglecting
of the essence and importance of lawyers’ work
on the protection of rights and freedoms; and

e Lack of responsibility for ignoring a
lawyer’s request or inoperative mechanism of
responsibility.

85 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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3.2.5.Violation of principle of independence of
lawyers in disciplinary procedure

Basic Principles on the Role of Lawyers

26. Codes of professional conduct for lawyers
shall be established by the legal profession
through its appropriate organs, or by legislation,
in accordance with national law and custom and
recognised international standards and norms.

27. Charges or complaints made against lawyers
in their professional capacity shall be processed
expeditiously and fairly under appropriate
procedures. Lawyers shall have the right to a fair
hearing, including the right to be assisted by a
lawyer of their choice.

28. Disciplinary proceedings against lawyers
shall be brought before an impartial disciplinary
committee established by the legal profession,
before an independent statutory authority,
or before a court, and shall be subject to an
independent judicial review.

29. All disciplinary proceedings shall be
determined in accordance with the code of
professional conduct and other recognised
standards and ethics of the legal profession and
in the light of these principles.

Recommendation on the Freedom of Exercise
of the Profession of Lawyer ¢

Principle VI

Disciplinary proceedings

1. Where lawyers do not act in accordance with
their professional standards, set out in codes
of conduct drawn up by bar associations or
other associations of lawyers or by legislation,
appropriate measures should be taken, including
disciplinary proceedings.

86 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990)

87 Recommendation Rec(2000)21 of the Committee of Ministers

to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)
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2. Bar associations or other lawyers’ professional
associations should be responsible for, or where
appropriate, be entitled to participate in the
conduct of disciplinary proceedings concerning
lawyers.

3. Disciplinary proceedings should be conducted
with full respect of the principles and rules
laid down in the European Convention on
Human Rights, including the right of the lawyer
concerned to participate in the proceedings and
to apply for judicial review of the decision.

4. e principle of proportionality should
be respected in determining sanctions for
disciplinary o ences committed by lawyers.

Disciplinary action against lawyers is a means
to ensure their speci ¢ professional conduct
and the compliance of the legal assistance
provided with the quality standards. On the
other hand, disciplinary action is one of the
ways to in uence a lawyer, with the deprivation
of the status of a lawyer used as the sanction
of last resort. From this point of view, a strict
balance between the disciplinary action and the
principle of independence of lawyers takes the
centre stage, as well as the exclusion of situations
when disciplinary action could be used as a
means of pressure against lawyers and interfere
with their work. is balance can be achieved
if: a disciplinary action is implemented by the
autonomous bodies of professional associations;
it is just and excludes any in uence of the state
at its any stage starting from the development
and establishment of the rules of professional
conduct to consideration of the disciplinary
responsibility case; and, where the general rules
of a fair trial should be observed.

e basic principles of the disciplinary procedure
are enshrined in the surveyed countries’ laws on
the bar and codes of professional ethics of the
lawyers’ professional associations. However, one-
third of the survey respondents indicated that
the disciplinary procedure in their country is not

34

properly independent and just. In particular, the
following problems were noted:

 Inadequate legislation allowing for state
authoritative bodies’ direct or indirect infuence
in the application of disciplinary actions against

lawyers

emostseriousproblemsappearinthelegislation
of Belarus, which assigns the responsibility
to develop and adopt the professional code of
conduct for lawyers to the Ministry of Justice
& which not only undermines the principle of
self-government and self-regulation of the bar
associations, but also creates conditions for the
interference with lawyers’ work.

For example, one of the provisions of the Code
of Conduct for lawyers establishes liability for
“preventing the Ministry of Justice of the Republic
of Belarus, other regulatory bodies, and the bar
associations from the implementation of the
functions assigned to them by the legislative acts”.
A violation of this rule may entail disbarment
(i.e. deprivation of the status of a lawyer).

In addition, under the Law on the Bar of Belarus,
the Minister of Justice has the right to initiate
and to establish the deadline for disciplinary
proceedings against a lawyer. &

is provision is applied in practice and
undermines the independence of the Bar’s
disciplinary body. Finally, the extensive powers
of the Belarusian Ministry of Justice in respect
of the legal profession - from the possibility of
inspections to the right to suspend the decisions
of the Bar, from the possibility to terminate
the work of an individual lawyer to the early
termination of the Bar Chairmans powers -
force the bar associations to take a conciliatory
position when it comes disciplinary action
against the certain lawyers, whose work does not
please the public authorities.

88 Para 1,Article 38, Law on the Bar and Legal Profession in the
Republic of Belarus
89 Para 3,Article 22, Law on the Bar and Legal Profession in the
Republic of Belarus



In March 2011, a er several requests of the
Ministry of Justice to discipline the lawyer,
the Minsk City Bar Association expelled Pavel
Sapelko, a lawyer and a member of the Bar
Presidium, who at that time was defending
Andrei Sannikov, the former presidential
candidate, and the two political activists,
Dmitry Dashkevich and Pavel Severynets.

In addition, it is problematic to ensure the
independence of the decisions taken by the
Quali cation Commission, a body that considers
complaints against lawyers in Russia. For
example, according to the Federal Law on the
Bar, this body includes seven (7) lawyers and six
(6) representatives of the state, while two-thirds
(2/3) of the total number of the Commission
members are required to make a quorum. *

erefore, in practice, there are situations
where a decision against a lawyer is taken by the
Commission in which the state representatives
outnumber lawyers.

“Article 33 of the Law on Bar and Legal
Profession in the Russian Federation provides
for no right to challenge the Commission
members. As a result, when the Commission
was considering the Ministry of Justice
report on my disciplinary case, one of the
Commission members was a representative of
the Ministry of Justice with the right to vote.

ere is an obvious con ict of interest there:
the Commission member, being an employee
of the Justice Ministry, cannot be objective
when considering a disciplinary action against
a lawyer upon a complaint led by the Justice
Ministry.”

90 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

91 Article 33 of the Federal Law on the Bar and Legal Profession in
Russian Federation»

92 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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e e actual dependence of decisions taken by
disciplinary bodies on public o  cers’ will

Azerbaijan demonstrates a negative example
here: the bar associations interfere with lawyers’
work in ‘sensitive’ political cases by means
of a disciplinary action. s interference is
initiated, in particular, by courts: judges submit
recommendations for the Bar to take disciplinary
action against ‘disagreeable’ lawyers, up to
expulsion from the Bar. Such recommendations
are of an obligatory nature and are usually
satis ed. Formally, lawyers can appeal against
the decisions of the Bar, but in practice courts
support the Bar’s disciplinary decisions, as they
are interested in lawyers’ loyalty to the state.

“In fact, the body that is intended by law to
engage in the protection of their members is a
punitive authority for ‘unwanted’ lawyers.”

* Non-professional members of disciplinary
body, failure of the professional associations
to ensure transparent and fair disciplinary
procedure,

“No, we cannot talk about their independence,
for it is a very rare case when they take a
grounded and fair decision.”

“.there are no criteria for dealing with
complaints and applying sanctions; lawyers are
not allowed to read the complaints received”

e legislation of Russia fails to spell out in
detail the procedure for a disciplinary action
against a lawyer; for example, it fails to provide
forthe obligation of the bar association to notify
the lawyer and to send them the conclusion
adopted by the qualifying commission if it was
done in the absence of the lawyer. In practice,
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this results in the fact that a lawyer is less
protected in case of disciplinary proceedings
in terms of the procedural guarantees, than in
case of any other proceedings, whether they
are criminal or administrative.”

The reasons for these problems are as follows:
« Failure to ful | the state’s positive obligation
to enshrine the independence of disciplinary
proceedings against lawyers in the law
(especially in Belarus and Russia);

« Failure to ful | the state’s negative obligation
not to interfere with disciplinary proceedings,
implemented by lawyers’ self-government
bodies (especially in Azerbaijan and Belarus);

 Failure to organise and ensure properly
the independence and transparency of the
disciplinary procedure by lawyers’ professional
associations, conformist behaviour of the
professional associations’ governing bodies.

93 Source: materials of the conference “Additional Guarantees and
Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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3.2.6.Violation of guarantees against interference
with lawyers’ functioning

Basic Principles on the Role of Lawyers *

16. Governments shall ensure that lawyers (a) are
able to perform all of their professional functions
without intimidation, hindrance, harassment or
improper interference.

Recommendation on the Freedom of Exercise
of the Profession of Lawyer %

1. All necessary measures should be taken to
respect, protect and promote the freedom of
exercise of the profession of lawyer without
discrimination  and  without  improper
interference from the authorities or the public, in
particular in the light of the relevant provisions
of the European Convention on Human Rights.

De jure, the national legislation on the Bars
of Azerbaijan, Belarus, Moldova, Russia and
Ukraine, have declared a ban on interference
in lawyers’ professional activity® exercised in
accordance with the law, and on impeding such
activity. At the same time, in each of the countries
surveyed, the enunciated guarantees for lawyers’
work are not equally protected by law.

In Belarus, the law fails to provide for any
safeguards as regards lawyers’ work, except for
the client-lawyer privilege and client-lawyer
con dential communication protected to a
certain extent.

94 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc.A/
CONF.144/28/Rev.1 at 118 (1990)

95 Recommendation Rec(2000)21 of the Committee of Ministers

to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)

96 Article 7, Law on the Bar and Legal Profession of the Azerbaijan
Republic, 28 December 1999, No. 783-IT'; Article 16, Law on the Bar
and Legal Profession in the Republic of Belarus, 30 December 2011,
No. 334-3; Articles 51, 52, Law on the Bar of the Republic of Moldova,
No. 1260, 19 July 2002;Article 18, Federal Law on the Bar and Legal
Profession in the Russian Federation, 31 May 2002, No. 63-®3 (as
amended on 02 July 2013); Article 23, Law the Bar and Legal Profes-
sion, Ukraine



Azerbaijan establishes liability for threats
or violence against lawyers and their close
relatives committed in connection with the
administration of justice or a preliminary
investigation, with a court hearing, or a pre-trial
investigation, or execution of a sentence or other
court orders. *

In Moldova, a court decision is necessary: to
search lawyers’ homes, o ces used to provide
legal assistance, vehicles; to seise lawyers’
belongings and documents; to search and seise
lawyers’ postal and telegraph correspondence;
and, to wiretap phone conversations. Lawyers
may not be searched or frisked while performing
their professional duties, except for the apparent
violations. In a case where a lawyer is detained or
prosecuted, the authority that has applied these
measures is obliged to inform the Ministry of
Justice and the Council of the Union of Lawyers
within six hours a er the arrest or criminal
prosecution. %

In Russia, the law provides for a special procedure
when it comes to criminal proceedings against
lawyers® (Article 447, Code of Criminal
Procedure of the Russian Federation).

Ukraine has criminalised interference in the work
of a defence lawyer or a legal representative'® ;
threats or violence against a defence lawyer or
a legal representative'®; intentional destruction
or damage of property of a defence lawyer or a
legal representative'®?; and, violence to life of a
defence lawyer or a legal representative related to
the provision of legal assistance.’®

97 Article 288.2., Criminal Code of the Azerbaijan Republic (approved
by the Law of the Azerbaijan Republic dated 30 December 1999, No.
787-1Q)

98 Para (2), (3), (4),Article 52, Law on the Bar of the Republic of
Moldova, No. 1260, 19 July 2002

99 Article 447, Code of Criminal Procedure of the Russian Federa-
tion, 18 12 December 2001, No. 174-®3

100 Article 397, Criminal Code of Ukraine

101 Article 398, Criminal Code of Ukraine

102 Article 399, Criminal Code of Ukraine

103 Article 400, Criminal Code of Ukraine
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However, undue interference in lawyers work
has been registered in each of these countries.
e problem is that the guarantees for lawyers’
work, laid down by the national law, are o en
just a declaration and do not work in practice.

“In practice, the guarantees enshrined in the
laws boil down to pure formalities, as the
law enforcement authorities and, above all,
prosecutors and judges interpret the rules
of law wrongly and interventions in lawyers’
work go unpunished.”

e existing guarantees are ine ective.

ey are of a declarative nature; they have a
complex application mechanism and provide
for no serious repercussions for violations.
In addition, a lawyer has to contend with
the human factor—the reluctance of the law
enforcement o cers and judges to consider
lawyers’ complaints, because o0 en these are
complaints against their colleagues.”

“As for state-appointed lawyers, the National
Council on Free Legal Assistance Guaranteed
by the State has the right to inspect the work
of a state-appointed lawyer on a particular
case, to receive the relevant documents, etc.,
and sometimes can even replace the lawyer
working on a certain case.” 1

Moreover, in Belarus, the intervention in lawyers’
work, unjusti ed in terms of the international
standards, isre ected inthe national legislation®
that enshrines the broad powers for the Ministry

104 Source: materials of the conference “Additional Guarantees

and Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)

105 Article 38 of the Law on the Bar and Legal Profession in the Re-
public of Belarus (30 December 2011, No. 334-3) enshrines extensive
powers of the Ministry of Justice in respect of the legal profession.
For example, these powers include the formation and organisation of
the Qualifcation Commission; the development and approval of the
Code of Conduct ; submissions to the Bar associations for discipli-
nary action against lawyers; receiving information and documents
from lawyers’ associations and individual lawyers; suggesting candida-
tures for the Bar Chairman election; suspension of decisions taken by
the boards of the Bar associations
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of Justice, negating the principle of independence
of the legal profession.

e Belarusian legislation has also established
the need for the periodic extension of every
lawyer’s license that is administered by the
Ministry of Justice 1% e terminable nature
of lawyers’ licenses and the need for a renewal
on the basis of a performance and competence
assessment implies the periodic collection and
analysis of information about every lawyer by
the public authorities, regardless of lawyers’
misconduct. e vague assessment procedure
allows for unduly broad discretion of the
Quali cation Commission, administered by
the Ministry of Justice, in regards to a possible
failure by a lawyer to be con rmed. e whole
procedure undermines the independence of the
legal profession and is used by the executive
authorities as a mechanism of in uence on every
lawyer in the country.

e Belarusian Ministry of Justice uses its
statutory powers actively to intervene in lawyers’
work, administering the licensing of lawyers,
inspecting the work of individual lawyers and
the bar associations, submitting proposals for
the bar associations to take disciplinary action
against lawyers, etc.

“Between January and August 2011, the Justice
Ministry of Belarus issued an improvement
notice against the lawyer T. Sidorenko about
the violations allegedly committed by her
when giving an interview about the case of the
former presidential candidate V. Neklyayev.

e Ministry conducted several audits of the
lawyers’ work and did not admit the lawyer to
the performance and competence assessment
procedure. On 30 August 30 2011, her lawyer’s
licence was terminated by the Decree of the
Ministry of Justice. T. Sidorenko appealed the

106 Article 11, Law on the Bar and Legal Profession in the Republic
of Belarus, 30 December 2011, No. 334-3; Chapter 10, Regulations on
Licensing Certain Types of Activities, approved by Presidential Decree
No. of 450 of 1 September 2010; Instruction on Lawyers’ Perfor-
mance and Competence Assessment, approved by Decree No. 34, 2
February 2012, Ministry of Justice of the Republic of Belarus
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decision in court, but the court upheld the
position of the Justice Ministry. Despite the
numerous protests and appeals that pointed
at the violations of the rights of lawyers, the
court decision has remained in force up to this
day” 107

The reasons for these problems are as follows:
e e absence in legislation of repercussions
for unlawful interference with lawyers’
professional activities or inactive mechanism
of responsibility;

e eactual improper protection of lawyers by
the state, including inadequate enforcement of
guarantees for the legal profession laid down
in the national law.

107 Source: materials of the conference “Additional Guarantees
and Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)



3.2.7. Breach of the principle of independence
of professional associations of lawyers,
inconsistency of their role with the international
standards

Basic Principles on the Role of Lawyers 1%

24. Lawyers shall be entitled to form and
join self-governing professional associations
to represent their interests, promote their
continuing education and training and protect
their professional integrity. e executive body
of the professional associations shall be elected
by its members and shall exercise its functions
without external interference.

25. Professional associations of lawyers shall
cooperate with Governments to ensure that
everyone has e ective and equal access to legal
services and that lawyers are able, without
improper interference, to counsel and assist their
clients in accordance with the law and recognised
professional standards and ethics.

Recommendations on the Freedom of Exercise
of the Profession of Lawyer

PrincipleV

Associations

1. Lawyers should be allowed and encouraged
to form and join professional local, national and
international associations which, either alone or
with other bodies, have the task of strengthening
professional standards and safeguarding the
independence and interests of lawyers.

2. Bar associations or other professional lawyers’
associations should be self-governing bodies,
independent of the authorities and the public.

3. eroleofBarassociationsor other professional
lawyers’ associations in protecting their members
and in defending their independence against any

108 Basic Principles on the Role of Lawyers, Eighth United Na-

tions Congress on the Prevention of Crime and the Treatment of
Offenders, Havana, 27 August to 7 September 1990, U.N. Doc. A/
CONF.144/28/Rev.1 at 118 (1990)

109 Recommendation Rec(2000)21 of the Committee of Ministers
to Member States on the freedom of exercise of the profession of
lawyer (Adopted by the Committee of Ministers on 25 October 2000
at the 727th meeting of the Ministers’ Deputies)
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improper restrictions or infringements should
be respected.

4. Bar associations or other professional lawyers’
associations should be encouraged to ensure the
independence of lawyers and, inter alia, to:

a) promote and uphold the cause of justice,
without fear;

b) defend the role of lawyers in society and,
in particular, to maintain their honour, dignity
and integrity;

c) promote the participation by lawyers in
schemes to ensure the access to justice of
persons in an economically weak position, in
particular the provision of legal aid and advice;
d) promote and support law reform and
discussion on existing and proposed
legislation;

e) promote the welfare of members of the
profession and assist them or their families if
circumstances so require;

f) co-operate with lawyers of other countries
in order to promote the role of lawyers,
in particular by considering the work of
international organisations of lawyers and
international intergovernmental and non-
governmental organisations; and,

g) promote the highest possible standards of
competence for lawyers and maintain respect
by lawyers for the standards of conduct and
discipline.

5. Bar associations or other professional lawyers’
associations should take any necessary action,
including defending lawyers’ interests with the
appropriate body, in case of:

a) arrest or detention of a lawyer;

b) any decision to take proceedings calling
into question the integrity of a lawyer;

c) any search of lawyers themselves or their
property;

d) any seizure of documents or materials in a
lawyers’ possession; and,

e) publication of press reports which require
action on behalf of lawyers.
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us, according to the international standards,
professional associations of lawyers should
be self-governing and independent from the
authorities; protect their members from undue
interference in their professional activities; and,
promote continuing education for lawyers (in
his report of 2010, the Special Rapporteur on the
independence of judges and lawyers stressed the
need to improve the competence of lawyers in
human rights issues 1°).

In Azerbaijan ***, Belarus 2, Moldova '*3, Russia
14 and Ukraine *° there is a strict requirement
for lawyers to be members of professional
associations.

e national legislation in the majority
of the countries surveyed proclaims that
bar associations are self-governing and
independent™®,

The research, however, revealed the following
problems:

e e broad statutory powers provided for
the Ministry of Justice when it comes to the
Bar (Belarus) " and its actual control by the
executive authorities indicate the dependence
of the bar associations on the publicauthorities.

e e majority of the respondents noted that,
despite the proclaimed independence, in fact,
the bar associations are not independent.

110 L. DESPOUY, Report of the Special Rapporteur on the inde-
pendence of judges and lawyers to the General Assembly, 28 July
2009, para 30: <http://www.ohchr.org/Documents/Issues/lJudici-
ary/A-64-181.pdf>

111 Section I, Article 9, Law on the Bar and Legal Profession of the
Azerbaijan Republic

112 Article 7, Law on the Bar and Legal Profession in the Republic of
Belarus

113 Articles 32, 35 and 47, Law on the Bar of the Republic of Moldo-
va, No. 1260, 19 luly 2002

114 Section |, Article 29, Federal Law on the Bar and Legal Profession
in the Russian Federation, 31 May 2002, No. 63-®3 (as amended on
02 July 2013)

115 Section I, Article 45, Law on the Bar and Legal Profession,
Ukraine

116 Section I,Article 9, Law on the Bar and Legal Profession of the
Azerbaijan Republic; Article 33, Law on the Bar of the Republic of
Moldova. Section I,Article 2, Law on the Bar and Legal Profession,
Ukraine

117 Article 38, Law on the Bar and Legal Profession in the Republic
of Belarus
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e Ministry of Justice imposes strict
supervision on lawyers’ organisations, as well as
on any other non-pro t organisations in Russian
Federation”

e e administration of the Bar associations is
not democratic.

e same persons have been heading the Bar
for 20 years”

ey do not hold the General Meetings of the
Bar. Decisions are adopted at the conferences
by delegates who take an opportunistic
position. e law enables the Ministry of
Justice to in uence the election of the Bar

Chairman’”

“Favouritism is thriving, along with the
unwillingness to promote reforms and change
the image of the legal profession in the country,
as well as the corruption of the Bar seniors,
reluctant to ensure budget transparency.
Being controlled by the authorities, judges,
prosecutors, the heads of the Bar do not want
to clash with the government o cials”

“It is not the General Meeting that elects the
President of the Chamber of Lawyers; the
Board of the Bar elects the President from
among its members.  us, the election of
the Lawyers’ Chamber President fails to
implement the universal su rage. Itis virtually
impossible to terminate the presidency, even
if the President of the Chamber of Lawyers
has been found to have committed substantial
misconduct.” 118

118 Source: materials of the conference “Additional Guarantees
and Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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instead of taking the side with the law and
In April 2015, the National Congress of  justice”
Ukrainian lawyers held the elections of
members of the Ukrainian Supreme Council of
Justice (the body responsible for appointment “ ese bodies enjoy virtually limitless control
and removal of judges). e entrance to the functions, including a request for and review
room where the congress took place was of a client-lawyer contract protected by the
blocked by the police and an unknown guard client-lawyer privilege. e powers of the Bar
force invited by the senior executives of the are unlimited and uncontrollable.”
National Bar Association of Ukraine in order
to prevent unwanted lawyers from accessing

the congress. *° “If you wish, you can easily deny the right to

practice law to a lawyer. Of course, the right
- ere are frequent cases of the Bars g gpply to the nal appeal courts does exist.
unjusti ed interference in lawyers’ work. However, there is also a problem there with

- _ _ o the implementation of the guarantee of the
In addition, the countries’ national legislation right for fair justice”” 12

fails to establish the safeguards against such
interventions.

e e bar associations fail to protect their
members from undue interference with their
e Bar punishes lawyers for any complaint professional activities. e majority of the
against them. Formally, lawyers can appeal respondents have noted this fact.
against the decisions of the Bar. But, in practice,
the courts always support the Bar’s decisions.”

“As for lawyers' licenses, the law excludes
professional lawyers’ associations from the
e letter by the National Bar Association, decision-making procedure, which means
which recommended the lawyers to get they actually cannot protect lawyers. e legal
approval for their interviews in media from community does not seek to protect a lawyer
the heads of legal consultations o ces, and who is in disfavour.”
chairs and deputy chairs of the bars, drew
response of the public. e deputy chairs were

obliged to mandatorily examine the lawyers'  «|n case the prosecuting authorities or
interviews published by media and forward jydges persecute and criticise lawyers, the

them to the National Bar Association. € par association fails to protect the lawyers or
discussions came to conclusion that doing so  engages in the protection with a delay”

they try to limit any activities of lawyers and
to intimidate them into refusal to take on
political cases.” 1%

“If the government is interested in the
persecution of a lawyer, the bar association
cannot protect them. Moreover, the bar
ere is much interference with lawyers'  association makes no e ort to change the
work on the partof the Bar. O en, lawyersjust  attitude of the Russian society to the legal

perform the tasks given by the Bar seniors, profession.”
121 Source: materials of the conference “Additional Guarantees
119 https://www.youtube.com/watch?v=6050-16AfS4 and Immunities for Human Rights Lawyers” (13 - 15 February 2015,
120 http://platformarb.com/advokaty-sami-sebe-zatykayut-rty/ Chisinau, Moldova)
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e story of Viktor Smaliy illustrates the
lack of the protection of lawyers’ interests.
In early 2014, the lawyer was detained by the
judicial authorities. Representatives of the bar
apologised to the authorities for the lawyer’s
“misbehaviour” right away, without even
considering the background and the reasons
for the detention.” 122

e ere are also problems with regard to
continuing education for lawyers.

e bar associations conduct a training course
only before the admission to the Bar, no further
educational activities follow (Azerbaijan); the
law obliges lawyers to have a certain number of
training hours annually, however, the bar
association fails to provide such training
(Moldova); the legislation contains no clear
de nition of what can be counted as professional
development of lawyers; and, in practice, this
results in the lack of the uniform approaches and
control (Russia).

ere is no information in all the countries
surveyed about the bar associations raising
lawyers’ awareness in the eld of human rights.

The reasons for these problems are as follows:
e e proclaimed independence of the bar
associations is not ensured in practice;
* Bar associations actually depend on and are
controlled by the public authorities, mainly by
the Ministry of Justice;
« National laws on the legal profession create
preconditions for non-democratic governance
of the bar associations;
e National legislation fails to provide for
safeguards against undue interference of the
bar associations in lawyers’ work;
* Bar associations lack the real capacity and
willingness to protect their members from
undue interference in lawyers’ work; and,
* Bar associations lack understanding of the
need for continuing education of lawyers in
human rights.

122 Source: materials of the conference “Additional Guarantees
and Immunities for Human Rights Lawyers” (13 - 15 February 2015,
Chisinau, Moldova)
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3.3. Defciency of guarantees and

Immunities for human rights lawyers

Alongside the lawyers, who have a formal status
in accordance with the national legislation, other
legal professionals, who work individually or in
nongovernmental organisations, legal clinics,
etc., provide legal assistance defending human
rights and freedoms. e activities of these legal
professionals are legitimised in accordance with
the international standards of human rights
work.!? In addition, the national legislation
0 ers them certain powers and possibilities to
provide legal assistance for the protection of
human rights in the national legal system. %

ese legal professionals also 0 en provide legal
representation before the international bodies.

eir work becomes especially important for
human rights protection in the states, where
guarantees for legal activities are not observed
and the principle of the independence of lawyers
and the Bar is not properly implemented.

According to the survey, conducted among the
ILIA programme participants and alumni for the
purposes of this report, neither legal education,
nor postgraduate courses arranged by the bar
associations provide knowledge of the human
rights concept and instruments. 1%

In these situations, the lawyers, who are not
members of the professional associations, and
who specialise in the use of the international

123 Para 3 c),Article 9 of the Declaration on the Right and Respon-
sibility of Individuals, Groups and Organs of Society to Promote

and Protect Universally Recognised Human Rights and Fundamental
Freedoms enshrines the right of everyone to offer and provide
professionally qualifed legal assistance or other relevant advice and
assistance in defending human rights and fundamental freedoms.

124 In accordance with the legislation of Belarus, legal professionals
without the formal status are not prohibited from providing free legal
counseling. In Moldova these lawyers can only provide consultations
not related to criminal law. The national legislation of Azerbaijan give
any lawyer the authorities to provide consultations and represent
clients in courts of the frst instance and cassation courts except for
criminal cases. In Russia and Ukraine, any legal professional can rep-
resent clients in civil trial and together with the lawyer — in criminal
procedures.

125 According to the survey, conducted among the ILIA Program
participants and alumni for the purposes of this report, neither the
legal education, nor the postgraduate courses arranged by the bar
associations provide the knowledge of the human rights concept and
instruments.



mechanisms for the protection of human rights,
ensure implementation of the right to a lawyer of
one’s choice provided that these lawyers observe
the professional standards of quality and fair
practice. 12

At the same time, neither legislation nor its
application in the states reviewed in this report
provides guarantees and immunities for lawyers
whoare not members of professional associations,
which entails vulnerability for their clients. e
survey showed that the biggest risks appear due
to lack of guarantees of con dentiality and lack
of access to documents and clients in detention
facilities and prisons.

e international and European standards
related to the e ective implementation of
their functions by legal professionals, lack the
clear instructions for the states to ensure these
standards for all lawyers who protect human
rights at both national and the international
level, whether they have the formal status of a
lawyer or not.  is situation creates prerequisites
for the states to ignore these standards in their
legislation and to hinder this kind of work in
practice with impunity.

126 Article 11 of the Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect
Universally Recognised Human Rights and Fundamental Freedoms
recognises that everyone who, as a result of his or her profession,
can affect the human dignity, human rights and fundamental freedoms
of others should respect those rights and freedoms and comply with
relevant national and international standards of occupational and
professional conduct or ethics.

Human Rights Lawyers at Risk

3.3.1. Confdentiality

In accordance with the national legislation, the
concept of the ‘client-lawyer privilege’ and the
relevant immunities - against being interrogated
as a witness, searches and seizures of records and
documents related to legal assistance, perusal and
seizure of client-lawyer correspondence - is only
applicable to lawyers who are members of the Bar.
Other lawyers performing similar functions -
providing legal advice, representation in national
courts (in those allowed under the national
law) or before the international bodies - do not
enjoy these immunities. In practice, this results
in interference with their work and a breach of
the adversarial principle and equality of arms,
because the state, as the procedural opponent
in terms of the human rights protection, has
virtually unhindered access to the information
and evidence trusted to a legal professional, and
the possibility to seise them.

A striking example here is the case of the
Azerbaijani lawyer and human rights defender
Intigam Aliyev. A er hisarrest on 8 August 2014,
many les of the cases that he had represented
before the European Court of Human Rights
were seised during the search in the o ce of his
organisation and in his home and appeared in
the hands of the law enforcement authorities of
Azerbaijan. ¥’

Other States demonstrated similar negative
examples.

“On 15 October 2010, under the pretence
of investigating a criminal case on alleged
porno-peddling, police officers searched the
apartment of the Vinnitsa Human Rights
Group (Ukraine) coordinator and the office
of the organisation without a search warrant.
The police seised all the computers, data storage
devices, and case files on the complaints filed
with the ECtHR, on court cases of refugees who
received legal assistance from the organisation,
and documented evidence of torture and ill-

127 http://humanrightshouse.org/Articles/20878.html
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treatment applied by the authorities. (Excerpts
from the materials provided by the participants
of the ILIA Programme’s conference “Additional
Guarantees and Immunities for Human Rights
Lawyers”, 13 - 15 February 2015, Chisinau,
Moldova.) **

3.3.2.Access to documents and case fles
According to the national legislation of
Azerbaijan, Belarus, Moldova, Russia, and
Ukraine, access to case les and materials is
given to legal professionals entitled to implement
defence or representation in the national
litigation proceedings. However, if a legal
professional is not entitled to represent a victim
of human rights violations before the national
court, but later represents the person before
the international institutions (e.g. the European
Court of Human Rights and the UN Human
Rights Committee), this legal professional is
unable to gain direct access to the le of the case
considered by the court.

is becomes a serious problem if the person,
whose rights need to be protected before the
international body, is in prison.

128 See also: http://www.mhg.ru/news/FB24185
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3.3.3. Access to lawyers and lawyers’ access to
the person they represent

e national legislation in the countries surveyed
and presented in this report contain restrictions
on the practice of law which create obstacles for
legal professionals without the formal status of a
lawyer when it comes to visiting a person whose
human rights they protect in the detention
facilities and prisons.

In the criminal proceedings, the right to visit a
detainee or a remand prisoner belongs to their
defender, and this can only be their lawyer, with
few exceptions. ' Even where the legislation
provides for access of a defender other than
a lawyer upon a motion of the defendant, in
practice, these defenders will o en be not
allowed to visit prisoners or detainees.

As for the right of prisoners to legal assistance,
the law of the countries under consideration
regulates it somewhat more broadly. e Penal
Codes of Azerbaijan, Belarus, Russia, Moldova,
and Ukraine provide for the right of the
convicted to obtain legal assistance from lawyers
and “other persons” (in Ukraine these persons
are de ned as “legal specialists”) who have the
right to provide legal assistance. **

However, the law fails to de ne the circle of
such “other persons”, which, in practice, results
in obstacles to the access of legal professionals,
who do not have the formal status of lawyers,
but protect human rights at the national and
international level, to persons serving a sentence
of imprisonment. In fact, it depends on a
decision taken arbitrarily by the penal colony
administration, whether these legal professionals
will obtain admittance to their defendants and

129 Article 92.1, Code of Criminal Procedure of Azerbaijan, 14 July
2000, No. 907-1Q;Article 44, Code of Criminal Procedure of Belarus;
Article 67, Code of Criminal Procedure of Moldova;Articles 45, Code
of Criminal Procedure of Ukraine.

130 Article 87.1, Penal Code of Azerbaijan; Article 10, Penal Code of
Belarus; Article 169, Penal Code of Moldova; Article 12, Penal Code
of the Russian Federation;Article 8, Penal Code Of Ukraine.



the proper conditions for the provision of legal
assistance.

e stated problems result from the states
failure to ensure the proper legal conditions for
unimpeded provision of legal assistance by the
lawyers who legitimately protect human rights
but do not have the formal status of a lawyer in
the national legal system.

Human Rights Lawyers at Risk

45



V.
Recommendations

The continued and increasing pressure
on human rights lawyers calls for
stronger international protection
standards.

Already existing standards on the protection of
human rights defenders must be implemented
widely nationally, in order to increase the
e ectiveness and safety of legal assistance to
victims of human rights violations.

As a basic principle of rule of law, and in order
to guarantee fair trial rights, governments must
avoid interfering with the rights of lawyers to
represent the clients of their choice, such as
victims of human rights violations, and to work
on issues they choose, such as human rights.

e independence of professional organisations
of lawyers must therefore be respected and
disbarment must be an administrative measure
aimed at ensuring professional and ethical
standards of the profession, not as a punishment
dispensed by the government.

All guarantees and immunities of lawyers must
be equally respected for human rights lawyers.
National and international authorities must,
in particular, ensure that human rights lawyers
have the same level of access to their clients and
of con dentiality in their communication with
their clients as any other lawyers, and be in line
with international standards.
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 Put an end to the repression targeting human
rights lawyers. Immediately cease the persecution
and all forms of harassment of lawyers who are
providing assistance to human rights defenders,
journalists and activists. e same applies
for lawyers directly involved in human rights
advocacy. Immediately and unconditionally
release and rehabilitate the civil and political
rights of all human rights lawyers detained due
to their work and who thus are prisoners of
conscience. Drop all charges and investigations
pending against such lawyers, and their human
rights organisations, as in the case of Intigam
Aliyev in Azerbaijan.

 Ensure a prompt and independent investigation
in all cases of threats, persecution and violence
against human rights lawyers, and bring the
perpetrators to justice. Provide an e ective and
immediate remedy for the victims.

 States must take concrete steps to prevent
and stop the use of legislation to unduly hinder
the ability of human rights lawyers to conduct
their work, in compliance with standards set
in the resolution 22/6 of 21 March 2013 of the
United Nations Human Rights Council on the
protection of human rights defenders.

» Guarantee the right to protection in cases of
human rights violation. To this end, ensure such
understanding and application of the notion
“legal assistance to victims of human rights
violations” that covers the powers provided for
in Article 9, paras 3 and 4, of the Declaration
on Human Rights Defenders, and takes into
consideration national and international
professional standards and ethics of the legal
profession.



« Publicise the measures taken to prevent reprisal
against lawyers representing victims of human
rights violations who appeal to international
organisations to protect rights and freedoms.

is is in line with the State’s obligations under
Article 34 in ne of the European Convention
for Human Rights and Article 13 of the United
Nations Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or
Punishment, as well as the resolution 12/2 of 12
October 2009 of the UN Human Rights Council
on the cooperation with the United Nations.

 Ensure, both in the law and in practice, the
independence of professional associations of
lawyers, by refraining from interference with
such associations in the protection of their
members from undue interference with their
ability to provide legal assistance. Furthermore,
ensure the exclusive right for bar associations to
develop and adopt professional codes of conduct.

e Leaders in all sectors of society must
acknowledge publicly the important and
legitimate role of human rights lawyers in the
promotion of human rights, democracy and
rule of law, and avoid stigmatisation of human
rights lawyers, in line with the resolution 22/6
of 21 March 2013 of the United Nations Human
Rights Council on the protection of human
rights defenders.

* Publicly condemn cases of threats, persecution
and violence against human rights lawyers, or
other forms of harassment, and provide moral
and nancial support to such lawyers and their
relatives. Attend events organised by human
rights lawyers as a sign of public support for their
work.

Human Rights Lawyers at Risk

« Systematically attend and observe, at the highest
diplomatic level, trials of human rights lawyers,
as a key manner to condemn prosecution of
human rights lawyers due to their work.

« Follow, at the highest level of the organisation,
cases of reprisals against lawyers representing
victims of human rights violations who appealed
to international organisations to protect their
rights and freedoms. e Council of Europe
should establish a mechanism to prevent and
follow-up on cases of reprisals against those who
cooperate with Council of Europe bodies, with
a speci ¢ focus on human rights lawyers and
their interaction with the European Court of
Human Rights, in line with Article 34 in ne of
the Convention.

e Pay particular attention to the persecution
of human rights lawyers in documenting the
situation of human rights defenders, and adopt
international standards aimed at reinforcing
guarantees and immunities of human rights
lawyers.
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V.
Annex

Comparative and Legal Analysis of
Certain Terms Used in the Report

e report and recommendations include
various terms and concepts, some of which have
been only recently introduced in international
public law and need to be interpreted due to
their wide use in human rights law. e principle
of legal certainty requires uncovering the
content of the new concepts and specifying the
new characteristics of the “old” terms. Because
of the absence of court decisions and/or experts’
doctrines ! in respect to the new terms such as
Human rights defender, Human rights activities,
and Legal assistance for human rights violations,
the report’s authors tried to conduct their own
analysis of these and other terms demanding
updated de nitions. e analysis results were
discussed and improved over the course of
several meetings of the experts who took part in
the writing of this report.

e analysis was conducted to reveal the volume
and the balance between general and special
guarantees assigned to human rights defenders
and human rights lawyers. e authors used
the known provisions, reports of international
organisations, de nitions from legal and general
dictionaries (mainly electronic ones) and
academic research. e analysis is also based
upon the empirical data obtained in the course

131 Article 38 of Statue of the UN International Court of Justice
highlights the judicial decisions and the teachings of the most highly
qualifed publicists of the various nations as subsidiary means for the
determination of rules of law.
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of events conducted as part of the Human Rights
House Network’s International Law in Advocacy
programme.**2

e concepts analysed have been arranged into
the following groups:

1. Human rights defender and human rights

activities

2. Jurist. Lawyer. Human rights lawyer

3. Legal assistance. Legal assistance for human

rights violations

4. Guarantees and immunities.

1. Human rights defender and human
rights activities

1.1. Human rights defender

A human rights defender is anyone who
individually and in association with others
promotes and strives for the protection and
realisation of human rights and fundamental
freedoms at the national and international
levels. 1%

e term human rights defender was included
in the vocabulary of human rights international
law when the Declaration on the Right and
Responsibility of Individuals, Groups and Organs
of Society to Promote and Protect Universally
Recognised Human Rights and Fundamental
Freedoms (herea erreferredtoasthe Declaration
or the Declaration on Human Rights Defenders)
was adopted by the UN General Assembly on 9
December 1998.  ough the Declaration itself is
based on the international treaties *, and it does
not include the term human rights defender, the
term has become widely used in addition to other
terms (human rights activists, rights defenders,

132 For description of actions see Ref ....of this Report...

133 UN Declaration on Human Rights Defenders (1998), Article 1.
134 International Bill of Human Rights is a collection of international
documents, namely, the International Covenant on Economic, Social,
and Cultural Rights (1966), the International Covenant on Civil

and Political Rights (1966) and its two Optional Protocols with the
Universal Declaration of Human Rights (1948).



civil activists, justice defenders, etc.)*® to
emphasise the role of individuals and associations
of individuals involved in human rights
promotion and defence at the local, national,
regional, and international levels.

e term and concept of human rights defender
embrace all those who promote and protect all
human rights using peaceful means and without
discrimination. Human rights defenders can
join structured or non-structured groups of
people or organisations such as associations or
foundations.

Anyone, regardless of occupation, can be a
human rights defender; it is the activities, not the
profession, that primarily determine the role of a
human rights defender.

e United Nations General Assembly
and Human Rights Council regularly and
unanimously adopted resolutions proclaiming
the rights related to work and activities of
human rights defenders.’® In addition, to
ensure reinforcement of their protection, the
UN and Parliamentary Assembly of the Council
of Europe established the institution of Special
Rapporteurs on the situation of human rights
defenders. 1

e experts of the OSCE Bureau on Democracy
and Human Rights in their Guiding Principles on
Protection of Human Rights Defenders (2014)

135 Guidelines on Human Rights Education for Human Rights
Activists, OSCE-ODIHR (2013), page 13, lustice Defenders http://
www.americanbar.org/groups/human_rights/justice_defenders.html.
136 Amicus Curia letter to the ECHR INTIGAM ALIYEV V.
AZERBAIJAN (Application No. 68762/14)WRITTEN COMMENTS
BY HELSINKI FOUNDATION FOR HUMAN RIGHTS, HUMAN
RIGHTS HOUSE FOUNDATION AND FREEDOM NOW, 13
MARCH 2015, lustice Defenders Program http://www.americanbar.
org/groups/human_rights/justice_defenders.html

137 Resolution 66/164 of 19 December 2011; resolutions of the
Human Rights Council 16/5 of 24 March 2011 and 22/6 of 21 March
2013; resolution of the Human Rights Council 22/6 of 21 March 2013.
Resolution of the UN General Assembly 68/181 of 18 December
2013.

138 Special Rapporteur on the situation of human rights defenders,
http://www.ohchr.org/RU/HRBodies/SP/Pages/Themes.aspx

139 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014), Section B, Explanatory Report, para 7, page 37.
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stressed that anyone promoting and striving for
the realization of human rights is a human rights
defender, regardless of profession, age or other
status, or whether they are carrying out their
human rights activities individually or jointly
with others, as part of an informal group or a
non-governmental organisation, or whether
they act in a voluntary capacity or professionally.
Lawyers [boldface added by the comparative
legal analysis’ authors], trade unionists, sta of
national human rights institutions (NHRISs),
journalists, medical professionals, public
servants and students, among others, can be
human rights defenders. **

1.2 Specifc groups of human rights defenders

e international law considers anyone engaged
in human rights activities a human rights
defender. It was also noted at the international
level that special conditions should be created for
the protection of speci ¢ groups of human rights
defenders: women, human rights defenders
protecting economic, social, and cultural rights,
and defenders of minorities’ rights, including
the rights of autochthonous peoples and
representatives of sexual minorities.

In 2013, Lex specialis provisions *° for women
human rights defenders were introduced by
international law.

140 Lex specialis derogat generali (Latin for “law governing a specifc
subject matter”[1])) is a general principle of law dating back to
Roman Law.The essence of the principle reduces to the following: a
law governing a specifc subject-matter (lex specialis) overrides a law
that only governs general matters (lex generalis).

142 UN Resolution 68/181 of 18 December 2013, “Promotion

of the Declaration on the Right and Responsibility of Individuals,
Groups and Organs of Society to Promote and Protect Universally
Recognised Human Rights and Fundamental Freedoms: Protecting
Women Human Rights Defenders” dedicated to additional guarantees
for women human rights defenders. The document appeared due

to the work of the Commission on the Status of Women and was
based on evaluation review of a special panel discussion dedicated
to the status of women human rights defenders (June 2012).The
necessity of special regulatory guarantees were substantiated by

the claims that this category of human rights defenders often faced
threats and harassment and also, by the facts of historical and
structural inequalities in power relations and discrimination against
women. It was also taken into consideration that domestic law and
administrative provisions allow for criminalization and stigmatization
of women human rights defenders and that legislation and its
practice should not create impediments and obstacles, restrictions
or selective enforcement thereof contrary to relevant provisions of
international human rights law. See, e.g. Preamble, part 9 and 12.
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e Guidelines on the Protection of Human
Rights Defenders (2014) listed lawyers, trade
unionists, sta of national human rights
institutions, journalists, medical professionals,
public servants, students and others, indicating
that representatives of these groups can be
human rights defenders. 42

1.3. Advocacy (human rights work, human rights
activities)

Advocacy means any activities aimed at
promotion, defence, and implementation of
human rights and freedoms.

Regulatory framework of the concept of a human
rights defender contains the list of actions,
which can be divided into two groups: 1. Actions
implemented in process of realisation of the
recognised rights and freedoms enshrined in the
international human rights treaties. 2. Speci ¢
actions required for e ective realisation of
human rights activities and therefore enshrined
in the Declaration on Human Rights Defenders.

e actions of both groups overlap in some way.

1. The rights and freedoms enshrined in the
international human rights treaties and other
applicable international treaties are implemented
in process of human rights activities: the rights
to meet or assemble peacefully; to form, join and
participate in non-governmental organisations,
associations or groups; to communicate with
non-governmental or intergovernmental org-
anisations; to know, seek, obtain, receive and
hold information about all human rights and
fundamental freedoms, including having
access to information as to how those rights
and freedoms are given e ect in domestic
legislative, judicial or administrative systems; to
publish, impart or disseminate to others views,
information and knowledge on all human rights
and fundamental freedoms; to study, discuss,
form and hold opinions on the observance, both
in law and in practice, of all human rights and
fundamental freedoms and, through these and
other appropriate means, to draw public attention

142 See Ref. 10.
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to those matters; to have e ective access, on a
nondiscriminatory basis, to participation in the
government of his or her country and in the
conduct of public a airs; and, to bene tfrom an
e ective remedy and to be protected in the event
of the violation of those rights. 143

2. Special kinds of activities, which are necessary
and legitimised when it comes to goals and
objectives of human rights activities **: the right
to either in person or through legally authorised
representation, to complain and have that
complaint promptly reviewed in a public hearing
before an independent, impartial and competent
judicial or other authority established by law and
to obtain from such an authority a decision, in
accordance with law, providing redress, including
any compensation due, where there has been
a violation of that person’s rights or freedoms,
as well as enforcement of the eventual decision
and award, all without undue delay; to complain
about the policies and actions of individual
0 cials and governmental bodies with regard
to violations of human rights and fundamental
freedoms, by petition or other appropriate means,
to competent domestic judicial, administrative
or legislative authorities or any other competent
authority provided for by the legal system of the
State, which should render their decision on the
complaint without undue delay; to attend public
hearings, proceedings and trials so as to form
an opinion on their compliance with national
law and applicable international obligations and
commitments; individually and in association
with others, to unhindered access to and
communication with international bodies with
general or special competence to receive and
consider communications on matters of human
rights and fundamental freedoms; to participate
in peaceful activities against violations of human
rights and fundamental freedoms; and, to solicit,

143 Articles 5,6,7, 8 para 1 of UN Declaration on Human Rights
Defenders (1998)

144 Article 8 para 2, article 9,11, 12 para 1, article 13 of UN
Declaration on Human Rights Defenders (1998)



receive and utilise resources for the express
purpose of promoting and protecting human
rights and fundamental freedoms through
peaceful means, in accordance with article 3 of
the present Declaration.

International law formulates three kinds of
limitations to be observed when carrying out
activities that are recognised to be human rights
work:

1. To use peaceful means;

2. To apply non-discriminatory (equal)
approach and show respect for all human
rights and freedoms; and,

3. To comply with the relevant national and
international standards of occupational and
professional conduct or ethics. #°

2. lurist. Lawyer. Human rights lawyer

In the analysis of the terms and concepts of
Jurist and Lawyer it is important to take into
consideration that in the countries addressed
in this report jurists and lawyers have unequal
authorities regarding the types of legal assistance
and the volume of professional guarantees.

2.1, Jurist

Jurist (derived from Latin jus—Iaw) (German
Jurist, English Jurist) is a specialist in
jurisprudence, legal sciences; the one who
practices the law %6, a person with legal edu-
cation, legal expert; legal practitioner **'. Law
Dictionary de nes jurist as the one who is versed
or skilled in law; answering to the Latin jurisper-
itus, (9. v.). One who is skilled in the civil law, or
law of nations. e term is now usually applied
to those who have distinguished themselves by
their writings on legal subjects.” 14

145 Para 11, 12 of UN Declaration on Human Rights Defenders
146 https://ru.wikipedia.org/wiki/%D0%AE%D1%80%D0%B8%D1%8
1%D1%82

147 Law dictionary, http://dic.academic.ru/dic.nsf/lower/19490

148 Law Dictionary:What is JURIST? defnition of JURIST (Black’s
Law Dictionary)
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In Azerbaijan, Belarus, Moldova, Russia and
Ukraine, a person needs secondary or higher
legal professional education to be able to practice
law. In these countries this term and concept
unites all those engaged in manifold professional
legal activities: judges, investigators, prosecutors,
notary publics, lawyers.

e analogue for this term and concept in
English is lawyer, which is also an umbrella term
for other types of legal profession (barrister,
judge, attorney, counselor or solicitor). 14

e title of the international document adopted
by the UN Nations Congress on the Prevention
of Crime and the Treatment of O enders, which
regulates legal guarantees for this professional
group is translated into Russian as OCHOBHble
NPUHLMIMbI, KacatoLLmecs pom lpucTos.

When interpreting certain provisions of this
document, the term lawyer is understood
narrowly and does not include judges,
prosecutors, representatives of the executive
and legislative bodies, etc. ' Besides, for the
purpose of this document, the object of the legal
regulation and special guarantees is, above all,
the work of legal representatives in criminal
proceedings. It appears that for the most accurate
understanding of the content of this document,
the English term lawyer should be translated as
“agBokat” 2 At the same time, it is important
to note that the preamble of this document
directly orders that the standards and guarantees
recognised for lawyers should apply to persons
who perform the functions of lawyers without
the relevant formal status. !5

149 http://en.wikipedia.org/wiki/

150 Basic Principles on the Role of Lawyers, adopted by the Eighth
United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, 27 August to 7 September 1990

151 See Preamble, last paragraph, frst sentence.

152 It can be argued with high probability that in the United States, a
lawyer is a person who practices law (both in litigation and beyond the
courtroom), having obtained the certain status through the relevant
qualifcation and admission procedure. This largely coincides with the
content of the term “aggokat” used in the Russian legal environment.
See: KybbiwkuH A. B., LLiapos I. K., HekoTopble acnekTbl perynnpoBaHus
BOMPOCOB aABOKaTCKo aTuku B CLUA, “Azgsokat”, 2007, N 5. (A.V.
Kubyshkin, G.K. Sharov, Some Aspects of Legal Ethics Regulation in the
United States,“Azokat” (The Lawyer, periodical), 2007, No. 5.).

153 Paragraph 11 of Preamble of the Basic Principles on the Role of
Lawyers
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is wording obviously stresses that this
document, even with its narrow interpretation of
the term lawyer, should apply to all and any who
are actually admitted to perform the functions of
defence and legal representation.

It is noteworthy that in the Russian translation
of the regional document that de nes guarantees
for members of the legal profession, the
Recommendations on the Freedom of Exercise
of the Profession of Lawyer Rec(2000)21 *,
adopted by the Committee of Ministers of the
Council of Europe, the term “agsokat” (lawyer)
was used.

2.2. Lawyer

Lawyer (Latin advocatus — advoco — | call, invite)
is a professional who provides quali ed leg-
al assistance to individuals and legal entities,
including the protection of their interests and
rights in court.

In Azerbaijan, Belarus, Moldova, Russia and
Ukraine, the admission to profession of a lawyer
implies a number of conditions: higher legal
education, probation, quali cation exam, and
membership in a professional association of
lawyers. In Belarus and Moldova, to exercise
lawyers’ activities, the lawyers are obliged to
obtain a license from the Ministry of Justice.

2.3. Comparison of the concepts “agBokar”
(advokat) and “topuct” (jurist)

e English lawyer stands for both “agsokat” and
“topuct”. e rst case is in the narrow special
sense: defence lawyer, attorney, while the second
case is in the broad sense — legal professional. It
is necessary to clarify the list and the scope of the
guarantees and immunities that may apply, de
jure and de facto, to the human rights activities
carried out by these two groups.

154 Recommendation of the Committee of Ministers to Member
States on the freedom of exercise of the profession of lawyer,
adopted by the Committee of Ministers on 25 October 2000 at the
727th meeting of the Ministers’ Deputies.
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e legal systems in question have a common
feature when it comes to legal regulation of the
status of a lawyer and a jurist (legal professional)
in the national legislation: a lawyer falls within a
smaller group, burdened with a larger number of
duties before the State and clients, and also enjoys
guarantees and immunities as are necessary for
the e ective and independent implementation of
the protection functions.

e international legal instruments that
contain a list of guarantees and immunities for
members of the legal profession *°, despite some
contradictions in the translation of the term
lawyer into Russian %, emphasise the following
aspects:

First, the main characteristics that de ne the
status of persons who enjoys and assumes the
privileges and responsibilities listed in these
documents, areasfollows: quali cation (“aperson
quali ed” ") and powers to perform actions
aimed at protecting the rights and interests of
the client in accordance with the national law
(“authorised according to the national law” %).

Second, membership in a professional bar
association is not a key feature characterising
a practicing lawyer and, accordingly, should
not be seen as an obstacle for applying the
guarantees and immunities that are enshrined
as international standards to lawyers that are not
members of bar associations.

155 Basic Principles on the Role of Lawyers 1990, Recommendations
REC(2000)21 of the Committee of Ministers to Member States on
the freedom of exercise of the profession of lawyer.

156 See comments in a previous section.

157 See Preamble, last sentence, Recommendations REC(2000)21

of the Committee of Ministers to Member States on the freedom

of exercise of the profession of lawyer..”lawyer” means a person
qualifed and authorised according to the national law to plead and
act on behalf of his or her clients, to engage in the practice of law, to
appear before the courts or advise and represent his or her clients in
legal matters.” Basic Principles on the Role of Lawyers (1990) do not
include the defnition of the term “lawyer,” system analylsis of certain
articles allows to specify the same characteristics in respect of the
term in question (see, for example, Articles 9, 13, 14, 15 etc.).
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Finally, the interpretation of these standards on
the basis of the non-discrimination principle
and the provisions of Article 2 of the Covenant
on Civil and Political Rights that requires States
to create the conditions for ensuring equal
and e ective protection of the violated human
rights and freedoms to everyone, suggests
that according to the letter and spirit of these
documents, every practicing legal professional
who acts according to the rules established by
national law and ethical standards must have
the same guarantees and immunities as enjoyed
by lawyers. Otherwise, clients represented by
“jurists” (legal professionals, but not lawyers),
would be in an unequal position, which would
be contrary to the principles underlying all the
instruments adopted for the protection of human
rights.

As the analysis of the national and international
law and practice shows, this very approach is
applied in the legal representation before the
international judicial and quasi-judicial bodies.
A er legal representatives have con rmed
the relevant experience and quali cations,
the international bodies (UN Human Rights
Committee, European Court of Human
Rights) grant them the status of lawyers in the
proceedings and, therefore, recognise the powers
and the relevant lawyer’s guarantees for all legal
professionals admitted to the legal representation
in the international bodies of justice. **°

In practice, as shown in Part |11 of the report, the
lack of the legal regulation regarding guarantees
and immunities for legal professionals who
perform the functions of lawyers, but are not

159 Thus, according to the Rules of Court (Rule 36) of the ECtHR,
the representative acting on behalf of the applicant shall be an
advocate authorised to practise in any of the Contracting Parties,

or any other person approved by the President of the Chamber.The
approval procedure is similar to any other procedural request to the
ECtHR (under Rules 39,40 and 41).A short application is enough,
with a reference to Rule 36, explaining that although the lawyer has
no status of an advocate, he or she is experienced enough/ knows
the Convention well enough to represent the applicant. The request
is considered by the lawyer of the Secretariat, who forwards a note
to the President of the Chamber with a proposal to either satisfy or
deny the motion. Usually the Court has no problems with approval of
the representative, if he or she is a member of a human rights NGO
and has suffcient experience of work with the Convention (including
academic experience). - consultations by Andrey Yesin, an employee of
the ECtHR Secretariat
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members of the bar associations, remains a
serious problem.

2.4 Human rights lawyer

Human rights lawyer is a term that implies both
members of lawyers’ professional associations
and those working in other organisations
(institutions) or individually, if their work is
aimed at promotion and protection of human
rights and freedoms. Generally speaking, this
concept extends to all who work in the eld of
defence and realisation of human rights, i.e. not
only to legal professionals and lawyers. *° For the
purposes of this report, the term human rights
lawyer is used in a narrow sense and means
every lawyer who is engaged in the protection
of human rights. At the same time, it is obvious
that a human rights lawyer is subject to the
general obligations imposed on human rights
defenders. ¢

It should be noted that not all the respondents
agree that the term human rights lawyers should
be applied to those who work with the human
rights doctrine and instruments. ey point out
that the term entails disintegration of lawyers’
community and, at the same time, may be
misleading when it comes to status and activities
of other lawyers.

160 This term was frst heard on the sidelines of the fnal conference
of the training cycle “Electronic Human Rights Education for
Lawyers” (EHREL), held as part of the HRHN’s ILIA Programme, in
May 2013, during the discussion about the project of support for
lawyers who are threatened for their professional human rights
activities. The term has become a part of the name of the special
on-line platform, created to cover the problems of and remedies for
lawyers in the countries participating in the programme: http://ilia.
humanrightshouse.org/course/view.php?id=93. Before the beginning of
the next (2014-2015) distance learning cycle, the experts had defned
the term and included it in the ILIA programme Glossary: http://ilia.
humanrightshouse.org/mod/glossary/view.php?id=2301

161 to use peaceful means, to apply non-discriminatory (equal)
approach to and show respect for all human rights and freedoms,
and to comply with relevant national and international standards of
occupational and professional conduct or ethics - Articles 11,12,
Declaration on Human Rights Defenders.
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3. Legal assistance. Legal assistance for
victims of human rights violations

e analysis of these concepts was caused by
the necessity to evaluate the balance between
the two, to specify an umbrella concept, and to
elaborate on the de nitions in this report.

It should be noted that in legal systems presented
in this report, the terms “legal assistance”,
“free legal assistance;,” and “subsidised legal
assistance” 2 are also used. All of them, as a
rule, refer to the concepts of quali ed assistance
provided by lawyers and legal professionals
acting on the basis of the national legislation.

3.1. Legal assistance

Legal assistance is an umbrella concept applied
with respect to various types of legal services
provided by lawyers (legal professionals). For
example, consulting on and explanation of legal
issues; elaboration of applications, complaints
and other legal documents; representation of
a client before the court, in state bodies, other
organisations, including governing bodies,
and individuals; and, participation in pre-trial
procedure and criminal court proceedings as a
defender and representative of civil claimants,
civil defendants, etc. In some countries legal
professionals and lawyers have unequal
authorities as to the types of legal assistance.

e terms in Russian “topuanyeckasi noMoLs”
(yuridicheskaya pomoshch)” and “npaBoBas
nomowyp” (pravovaya pomoshch) (both should
be translated into English as legal assistance) are
0 enused as synonyms in the countries reviewed
in this report.

3.2.“TpaBoBas nomoup” (pravovaya pomoshch)
In the countries represented in this report
“npasoBas nomowb” is a synonym of the
term topuanyeckas nomolb (yuridicheskaya
pomoshch).

is term, however, has a di erent meaning

162 Access to Justice and Subsidized Legal Assistance: Analysis of
International and Russian Experience. Information package, M.: OOO
“Variant”, 2010.-page 288
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when it comes to the international legal relations
where it implies a system of organisational and
legal means used by the states to cooperate in
the elds of mutual assistance in civil, family and
criminal cases that require implementation of
procedural actions in more than one country.

is system is based upon bilateral and
multilateral mutual legal assistance treaties,
which regulate the issues of protection of
subjects of law, evaluation of competence of
court instances for consideration of disputes
of various categories and applicable legal
systems, observation of procedural rights of
foreigners, stateless persons and persons with
multiple citizenship; these treaties regulate also
the order of admission of various documents
(certi cates, diplomas, etc.), execution of court
orders, decisions on disputes, order of document
transfer, extradition of criminals, etc. 163

Word-for-word  translation of the term
“npasoBas nomoub” into English may entail
misunderstanding because legal aid means
provision of assistance to those who cannot
a ord legal representation. is type of
assistance provides for free consulting and legal
representation for those who fall within a certain
category. Legal aid is aimed at provision of free
access to justice, fair trial, and equality before the
|aW. 164

In this report, the term “npaBoBas
(topngmyeckas) nomolyb” shall be translated
into English as legal assistance.

3.3 Legal assistance for human rights violations
Legal assistance for human rights violations is a
new concept that appeared in the international
law simultaneously with the introduction of the
“human rights defender” institution and the
“advocacy” system.

163 http://dic.academic.ru/dic.nsf/lower/17380

164 https://en.wikipedia.org/wiki/Legal_aid, Law Dictionary:What is
LEGAL AID? defnition of LEGAL AID (Black’s Law Dictionary)http://
thelawdictionary.org/legal-aid/



Although the term “legal assistance for human
rights violations” is not used in the documents
regulating human rights activities, a number of
indications suggest that they do not coincide
with the elements that form the basis of the
concept of legal assistance traditionally provided
by lawyers and legal professionals.

First, this new concept derives from the need for
assistance in cases of human rights violations that
are not covered by the “traditional” functions of
lawyers, such as advising clients as to their legal
rights and obligations. 16

Moreover, everyone can implement this right,
not just a person possessing the quali cations
and powers of a lawyer. 1

Finally, the description of the list of actions
7covered by the institution of legal assistance
as enshrined in the Declaration on Human
Rights Defenders, as well as the establishment
of a broader legal framework applied to defence
and protection, % suggests that this document
creates more favourable conditions and remedies
applicable in the protection of human rights than
those provided by the professional standards for
lawyers (legal professionals).

us, guided by this document, human rights
lawyers, as well as other human rights defenders,
have the right to:

« Complain, by petition or other appropriate
means, to competent domestic judicial,
administrative or legislative authorities or
any other competent authority provided for
by the legal system of the State;

e Attend public hearings, proceedings and
trials so as to form an opinion on their
compliance with national law and applicable
international obligations and commitments;

165 Article 13 Basic Principles on the Role of Lawyers

166 Article 9 para 1 Declaration on Human Rights Defenders (1998)
167 Article 9 para 2, 3,4 Declaration on Human Rights Defenders
(1998)

168 Article 3 Declaration on Human Rights Defenders (1998)
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e O er and provide professionally quali ed
legal assistance or other relevant advice and
assistance in defending human rights and
fundamental freedoms; and,

e Have unhindered access to and
communication with international bodies
with general or special competence to receive
and consider communication on matters of
human rights and fundamental freedoms. ¢

If the provisions of Article 9 of Declaration on
Human Rights Defenders are interpreted in
conjunction with Article 11, then the concept of
legal assistance provision in cases of violations
of human rights and fundamental freedoms
embraces both the activities of “legally authorised
representatives” and provision of such assistance
by other persons who do not necessarily have to
meet the quali cation requirements for lawyers
(legal professionals). Itisstillimportantto observe
the requirements stating that all those who
provide quali ed professional legal assistance
or other respective consultations concerning
human rights and fundamental freedoms should
observe national and international professional
standards of conduct and ethics.

It should be noted that national legislation,
unfortunately, does not always recognise these
powers and o en limits the range of subjects
that can provide legal assistance by introducing,
for example, an explicit ban on the provision of
legal assistance by civil society organisations and
(or) lawyers who are not members of the bar
associations.

In the case of Zvozskov et al. v. Belarus, the
Human Rights Committee considered the
complaint against the refusal to register the
Helsinki-XXI human rights association and
pointed out that, since the only condition that
the charter of the association failed to meet was
the national legislation rule depriving NGOs
of the right to represent interests and to protect
rights of third parties, the Committee found

169 Ibid CT. 9, 4acTb 2, 3, 4.
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a violation of the Covenant, and pointed out
that the state failed to have put forward any
arguments justifying that for the purposes of
registration it is necessary to limit the scope of
NGOs’ activities to representation of interests
and protection of rights of NGOs members
only. 17°

4. Guarantees and Immunities

e feature unifying the concepts of guarantees
and immunities is the establishment of rules and
regulations that enshrine, in the most general
terms, the principles ensuring the compliance
with the certain obligations. e term guarantees
isagenericterm inrelation to the term immunity;
therefore, immunity can be considered a type of
guarantee.

At the same time, for the purposes of this
report, it is reasonable to separate the concepts
of guarantees and immunities; the former are
general regulations creating conditions for the
implementation of the particular rights and
freedoms, while the latter are speci ¢ and always
focused on ensuring and protecting functions
performed by representatives of a particular
profession. Moreover, as will be shown below,
while general guarantees working under the
international legal system of protection of human
rights activities should extend to all human
rights defenders including human rights lawyers,
only lawyers enjoy de jure special guarantees and
immunities. And, even if these immunities are
enshrined in the international law for a broad
group of legal professionals %, the national law
provides for de jure and de facto immunities
only for lawyers, who are members of the bar
associations.

is section will use the terms the general
guaranteesandthespecialguarantees. egeneral
guarantees imply the guarantees established for
human rights defenders in general, while the
special guarantees refer to those embodied

170 «Zvozskov et al. v. Belarus». Communication Ne 1039/2001, views
adopted on 17 October 2006.CCPR/C/88/D/1039/2001.

171 See: Comments on the translation and content of the Basic
Principles on the Role of Lawyers (1990).
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in the professional standards for lawyers (legal
professionals)

4.1. General Guarantees for Human Rights
Defenders

ese guarantees, in the form of the principles
underlying the protection of human rights
defenders, were rst formulated in the OSCE
Guidelines (2014). ey include the following
conditions 72

1. Recognition of the need for international
protection of human rights defenders: While
the responsibility for the protection of human
rights defenders rests primarily with States,
violations of the rights of human rights
defenders are not solely a matter for their
internal a airs.

2. Accountability of non-state actors: Non-
state actors should respect and recognise
the rights of human rights defenders and be
guided by international human rights norms
in carrying out their activities.

3. Equality and non-discrimination: Human
rights defenders shall not be discriminated
against because of their work.

4. Conducive legal, administrative and
institutional framework: Domestic legal,
administrative and institutional frameworks
should contribute to creatingand consolidating
a safe and enabling environment, in which
human rights defenders are protected,
supported and empowered to carry out their
legitimate activities.

172 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014), pages 8,9



Positive obligations that the States should
observe to implement this principle are listed
in Article 12 of the Declaration on Human
Rights Defenders, which indicates that the state
shall take all necessary measures to ensure the
protection by the competent authorities of
everyone, individually and in association with
others, against any violence, threats, retaliation,
de facto or de jure adverse discrimination,
pressure or any other arbitrary action as a
consequence of his or her legitimate exercise of
the rights referred to in the present Declaration.
Everyone is entitled, individually and in
association with others, to be protected
e ectively under national law in reacting
against or opposing, through peaceful means,
activities and acts, including those by omission,
attributable to States that result in violations of
human rights and fundamental freedoms, as
well as acts of violence perpetrated by groups or
individuals that a ect the enjoyment of human
rights and fundamental freedoms.

5. Legality, necessity and proportionality
of limitations on fundamental rights in
connection with human rights work. States
have less discretion when it comes to limiting
the rights of human rights defenders, since the
right to protect human rights ® is important
for the implementation of all other rights.™

4.2. Immunities for Human Rights Defenders

e international law does not provide for any
special bene tsor privileges for those engaged in
the protection and promotion of human rights.

At the same time, the institutions established to
monitor the implementation of the commitments
on human rights and the situation of human
rights defenders, call on the states to “create an
environment conducive to the work of human
rights defenders, enabling individuals,

173 The right to protect human rights was not included in the list of
the basic human rights enshrined by the International Bill of Rights.
This right was articulated in the UN Declaration on Human Rights
Defenders (1998) and is formulated, for example, by the members of
the Human Rights House Network as the Right to be a human rights
defender.http://humanrightshouse.org/

174 Guidelines on the Protection of Human Rights Defenders by
OSCE-ODIHR (2014)
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groups and associations to freely carry out
activities [...] to promote and strive for the
protection of human rights and fundamental
freedoms without any restrictions other than
those authorised by the European Convention
on Human Rights; take e ective measures
to protect, promote and respect human
rights defenders and ensure respect for their
activities” > e documents of the UN Human
Rights Council emphasise the need to ensure
procedural safeguards, including in criminal
cases against human rights defenders, to avoid
the use of unreliable evidence, unwarranted
investigations and procedural delays. In
addition, it is recommended to the states to base
any provision or decision that may interfere with
the enjoyment of human rights, on fundamental
principles enshrined in international law
so that they are lawful, proportionate, non-
discriminatory and necessary in a democratic
society. 17

e UN Working Group on Arbitrary
Detention (UNWGAD), for example, “subjects
interventions against individuals who may
qualify as human rights defenders to particular
review” 7 Having recognised the detention
of the Belarusian human rights defender Ales
Bialiatski as arbitrary, the UNWGAD took into
consideration the UN framework on human
rights defenders, and noted that:

“[T]here is no immunity for human rights
defenders against criminal charges of the kind
in this case. However, government action has
to respect the exercise of human rights, and
Governments have speci ¢ duties to protect
human rights defenders against di erent
forms of harassment that they may encounter
in their activities.

175 Declaration of the Committee of Ministers on Council of Europe
action to improve the protection of human rights defenders and
promote their activities, adopted by the Committee of Ministers on 6
February 2008 at the 1017th meeting of the Ministers’ Deputies.

176 Resolution of the UN Human Rights Council “...Protecting Human
Rights Defenders” (2013), A/HRC/22/L.13, pp. 11 ¢, d.

177 Nega v. Ethiopia, UN Working Group on Arbitrary Detention,
Opinion No.62/2012 (21 November 2012), paragraph 40; Nasrin
Sotoudeh v. Islamic Republic of Iran,Working Group on Arbitrary
Detention, Opinion No.21/2011, U.N. Doc. A/IHRC/WGAD/2011/21
(2011), 27 February 2012, paragraph 29.
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When there are claims of human rights
violations in this context, including a pattern
of harassment, domestic authorities and
international supervisory bodies should
apply the heightened standard of review of
government action.” 18

4.3. Special Immunities and Guarantees for legal
professionals (lawyers)

4.3.1. Immunities for legal representatives (legal
professionals, lawyers)

ese are the special bene ts and privileges that
are traditionally enshrined in the national law for
the exemption of lawyers and legal professionals
from the certain duties and responsibilities,
as well as to provide for the special procedure
for prosecution and proceedings against them
enabling them to implement their special status.

Most of the immunities have beenre ected inthe
international legal standards for lawyers (legal
professionals). e most important of them are
as follows:
e Civil and penal immunity for relevant
statements made by lawyers in good faith in
written or oral pleadings or intheir professional
appearances before a court, tribunal or other
legal or administrative authority; 1

e Immunitiesensuringthecon dentiality ofthe
lawyer-client relationship: a ban on obtaining
client-lawyer privileged information from
lawyers, in particular, through questioning
them as witnesses, searches and seizures
of documents and other information, and
perusal of correspondence ¥ and

e Immunities protecting lawyers against undue
prosecution. 8

178 Alexander Belyatsky v. Belarus, UN Working Group on Arbitrary
Detention, Opinion 39/2012 U.N. Doc A/HRC/WGAD/2012/39 (2012),
paragraph 45.

179 Para 20 of the Basic Principles on the Role of Lawyers (1990)

180 Para 5, 6, 7 of Principle 1 of Recommendations N Rec (2000)21 of
the Committee of Ministers, paras 16, 21, 22, of the Basic Principles
on the Role of Lawyers (1990), certain norms are also enshrined in the
national legislation and some legal systems.

181 Para 2, 3 of Principle VI of Recommendations N Rec (2000)21 of
the Committee of Ministers, para 16, 27, 28 of the Basic Principles on
the Role of Lawyers (1990), the legislation of the Russian Federation
provides for the special procedure for instituting criminal proceedings
against a lawyer.
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Most of the immunities listed are enshrined
in the national legislation, but are not always
ensured in practice, as shown in Section Il of
this report.

4.3.2. Guarantees for legal representatives (legal
professionals, lawyers)

ese are conditions, means, and measures
aiming to ensure the implementation, protection
and defence of the certain rights and (or)
regulations. e guarantees are provided for in
national and international law.

In some cases, the guarantees and immunities
overlap and (or) supplement each other.

e following safeguards were discussed in this
report:

 Unrestricted and immediate access to the

client;

» Guarantees for lawyers providing free legal

aid;

e Con dentiality;

* Access to information and documents;

« Guarantees for disciplined lawyers;

 Guarantees of lawyers’ security: working in

anenvironment free from threats, intimidation

or intervention. Protection of lawyers at risk

by the authorities; and

 Protection and representation by lawyers’

professional association.






